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QUESTION PRESENTED. 

Whether the trial court erred in dismissing a complaint 
brought to review and set aside a Rule of the Federal 
Trade Commission establishing a quantity limit for price 
differentials on sales of tires and tnbes by manufacturers 
under Sec.2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, when the allegations of the com¬ 
plaint show: 

L That the Rule was unlawfully adopted; 

2. That the Rule is final agency action; 

3. That the plaintiff has exhausted its administrative 
remedies; 

4. That the Rule will, immediately and without fur¬ 
ther agency action, invalidate contracts for the procure¬ 
ment of tires and tubes between the plaintiff, a national 
merchandiser, and its sources of supply, and will destroy 
the plaintiff’s market for the sale of tires and tubes, 
causing irreparable injury. 
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UNITED STATES COURT OF APPEALS 

District of Columbia. 


No. 11660 


MONTGOMERY WARD & CO., INCORPORATED, 

Appellant, 


vs. 


FEDERAL TRADE COMMISSION, JAMES M. MEAD, 
WILLIAM A. AYRES, LOWELL B. MASON, JOHN 
CARSON and STEPHEN J. SPINGARN, 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This case is here on appeal from an order of the Dis¬ 
trict Court of the United States for the District of Col¬ 
umbia dismissing the complaint on motion of appellees. 

The District Court had jurisdiction of the case under 
its general equity powers, Sections 1331 and 1337 of the 
Judicial Code (28 U.S.C. § 1331, 1337), and Section 10 
of the Administrative Procedure Act (60 Stat. 243, 5 
U.S.C V § 1009), as set forth in paragraph 5 of the com¬ 
plaint (J.A. 183, 184). 1 

1 The Joint Appendix filed by appellants In the cases numbered 11644 
to 11663 In this Court. Is cited herein as M JJL” 
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Jurisdiction to review the order of the District Court 
is conferred by Sections 1291 and 1292 of the Judicial 
Code (28 U.S.C. § 1291, 1292). 

STATEMENT OF CASE. 

The Federal Trade Commission, on December 13, 1951, 
purporting to act under the authority conferred on it by 
Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act (Act of June 19, 1936, c. 592; 49 
Stat. 1526; 15 (J.S.C. § 13), adopted a “quantity-limit 
rale” fixing and establishing “20,000 pounds ordered at 
one time for delivery at one time” as the quantity limit 
with respect to replacement tires and tubes for use on 
motor vehicles. The Commission considered 20,000 pounds 
to be a “carload quantity.” The Commission proclaimed 
that the legal effect of this Rule would be to render un¬ 
lawful under the Statute any price differential on ac¬ 
count of purchases of tires and tubes in quantities in ex¬ 
cess of 20,000 pounds. (Exhibit “E” to Complaint, Supp. 
App. 33). 2 

On April 3, 1952, appellant, hereinafter referred to 
as “Wards,” filed its complaint against the Commission 
alleging the Quantity-Limit Rule to be illegal and invalid, 
and alleging the Rule threatened Wards with substantial 
and irreparable injury. By its complaint, Wards sought 
to have the Rule reviewed and set aside, and enforce¬ 
ment of the Rule enjoined, invoking the general equity 
powers of the court, the jurisdiction conferred by Section 
10 of the Administrative Procedure Act (Act of June 11, 

* Exhibit “E” to the complaint was a copy of the Commission's order 
promulgating the Quantity-Limit Rule, and the Commission's "State¬ 
ment of Basis and Purpose of Quantity-Limit Rule 203-1.” As this Ex¬ 
hibit **E” was not printed in the Joint Appendix, we have reprinted 
the relevant portions of the exhibit in a supplemental appendix at the 
end of this brief. This supplemental appendix is cited herein as 
“Supp. App.” 
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1946, c. 324 ; 60 Stat 243; 5 U.S.C. § 1009), and the au¬ 
thority granted by the Declaratory Judgment Act (28 
U.S.C. § 2201). 

The Commission moved to dismiss the complaint on 
the grounds that (1) the Court lacked jurisdiction of 
the subject matter because the complaint failed to state 
a cause of action in equity and failed to present a “case 
or controversy,” and (2) the complaint failed to state 
a claim upon which relief could be granted. (J.A. 236). 

The District Court granted the Commission’s motion, 
ordered the complaint dismissed (JA. 241-242), and 
filed a memorandum opinion (JA. 237-241). 

STATUTES AND RULES INVOLVED. 

The following are set forth in the Supplemental Ap¬ 
pendix to this brief: 

L Section 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act (Act of June 19, 1936, 
c. 592; 49 Stat. 1526; 15 U.S.C. § 13). Supp App. 31. 

2. The Federal Trade Commission’s Quantity- 
Limit Rule 203-1 adopted December 13, 1951 (Fed. 
Reg., VoL 17, No. 3, p. 113, January 4, 1952). Supp. 
App. 33. 

The relevant portion of Section 10 of the Administra¬ 
tive Procedure Act (Act of June 11, 1946, c. 324, 60 
Stat 243, 5 U.S.C. § 1009) is set forth infra at page 25. 
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STATEMENT OF POINTS. 

1. The District Court erred in holding that the 
complaint failed to state a cause of action within the 
general equity jurisdiction of the Court. 

2. The District Court erred in holding that the 
complaint failed to state a cause of action for review 
of final agency action under Section 10 of the Ad¬ 
ministrative Procedure Act (5 U.S.C. § 1009). 

3. The District Court erred in holding that the 
complaint failed to allege an actual controversy with¬ 
in the scope of the Declaratory Judgment Act (28 
U.S.C. § 2201). 

4. The District Court erred in holding that the 
complaint failed to state a claim on which relief 
could be granted. 

5. The District Court erred in granting the ap¬ 
pellees’ motion to dismiss the complaint. 


0 



SUMMARY OF ARGUMENT. 


In determining the sufficiency of the complaint to state 
a cause of action, the Court must accept its allegations as 
true. The complaint should be interpreted liberally and 
should not be dismissed unless it appears to a certainty 
that Wards could not allege or prove a claim upon which 
relief could be granted. 

Section 2(a) of the Clayton Act, as amended by the 
Robinson-Patman Act, makes unlawful any price dis¬ 
crimination in the sale of commodities of like grade 
and quality which may tend to create a monopoly or to 
injure competition, except to the extent that such price 
differentials make only due allowance for differences in 
the manufacturer’s costs resulting from differing methods 
or quantities in which the commodities are sold. The 
Statute further authorizes the Commission to establish 
quantity limits. When a quantity limit is established, 
the Statute makes unlawful any price concession on ac¬ 
count of purchases in quantities in excess of the limit, 
even though the price concession makes only due allow¬ 
ance for differences in the manufacturer’s costs. 

The Commission, on December 13, 1951, promulgated a 
Quantity-Limit Rule establishing 20,000 pounds ordered 
at one time for delivery at one time as the quantity limit 
with respect to tires and tubes. 

Wards’ complaint to review and set aside the Quantity- 
Limit Rule alleges facts which show the Rule to be illegal 
and invalid. The District Court did not question or deny 
the sufficiency of these allegations. 
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The District Court dismissed the complaint because 
it believed the Quantity-Limit Buie would have no imme¬ 
diate effect on the pricing of tires and tubes, and thus 
would not threaten Wards with any immediate injury. 
The Court’s reasoning was: 

1. Section 2 (a) of the Clayton Act, as amended 
by the Robinson-Patman Act, renders unlawful only 
price discriminations “where the effect of such dis¬ 
crimination may be substantially to lessen competition 
or tend to create a monopoly * * *, or to injure, 
destroy or prevent competition.” 

2. The complaint alleges that Wards purchases 
tires in excess of carload lots at a price lower than 
the price paid by others who purchase in lots of one 
carload or less, but the complaint does not allege 
facts to show that this discrimination has the effect 
of injuring competition or tending to create a mono¬ 
poly. 

3. Therefore, the Quantity-Limit Buie is not ef¬ 
fective under the facts alleged in the complaint and, 
as a matter of law, could not be effective until a 
situation arose with respect to which a finding should 
be made that the alleged price differentials might 
substantially injure competition or tend to create a 
monopoly. The Court concluded that in the absence 
of a showing of a price differential which had the 
prohibited effect, there was no “case or controversy” 
and there could be no showing- of impending injury. 

The fallacy of the District Court’s reasoning, and the 
fact which destroys its decision, is that the Federal Trade 
Commission has already made and published a finding 
that any price differential on account of quantities of 
tires purchased in excess of 20,000 pounds is a differential 
in price which is “unjustly discriminatory • • • and pro¬ 
motive of monopoly in lines of commerce in which the 
sellers and purchasers, respectively, are engaged.” Al- 
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though this finding by the Commission was alleged and 
set forth in the complaint, it was overlooked or completely 
ignored by the District Court 

The complaint alleges facts which show that Wards has 
valuable contracts for the purchase of tires in quantities 
greatly in excess of 20,000 pounds, at prices which the 
Commission contends are unlawful under the Statute as 
limited by the Quantity-Limit Buie. The complaint alleges 
facts which show that Wards is threatened with immediate 
loss of its contracts for the purchase of tires, and with 
loss of its market for the sale of tires, if the Quantity- 
Limit Buie is permitted to become effective. 

Wards has no means of relief from the substantial and 
irreparable loss which the Quantity-Limit Buie threatens 
to impose, other than by the review and relief sought in 
this case. 
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ARGUMENT. 


L 

For the purposes of this appeal, the Court most accept 
as true the allegations of the complaint. 

The proposition that a motion to dismiss a complaint 
admits all facts well pleaded in the complaint is elemen¬ 
tary and axiomatic. See Columbia Broadcasting System v. 
United States , 316 U.S. 407, 414 (1942) and Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123, 141 
(1951). 

Tims, for the purposes of this appeal, the Conrt must 
accept as true the allegations of the complaint which show 
that the Quantity-Limit Rule is arbitrary, capricious, 
illegal and invalid. In promulgating the Rule, the Com¬ 
mission acted contrary to and in excess of the powers 
granted to it by the Statute (Sec. 2(a) of the Clayton 
Act, as amended), failed and refused to make the in 
vestigation required by the Statute, and failed and refused 
to hold a hearing as required by the Statute and by 
Sections 4, 5, 6, 7 and 8 of the Administrative Procedure 
Act (5 U.S.C. 1003-7). The Quantity-Limit Rule is not 
supported by the Commission’s findings, and the findings 
are not supported by any evidence. (Complaint, Pars. 17, 
18, 20, 21, 22, 23, J.A. 187-193). The District Court did 
not question or deny the sufficiency of the allegations of 
the complaint to establish the illegality of the Rule. 

By its motion to dismiss, the Commission likewise admits 
for the purposes of this appeal the allegations which show 
that the Quantity-Limit Rule threatens Wards with 
substantial and irreparable injury (Complaint, Pars. 2, 
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19 and 25, J.A. 182-183, 190, 193-194). The District Court 
did not directly challenge the sufficiency of these allega¬ 
tions of threatened injury. Instead, the Court ignored the 
allegations and held that, as a matter of law, the Buie 
did not threaten injury. The error of the Court’s decision 
in this regard is argued and developed below, in Section 
HU of this Argument. 

n. 

The complaint should be interpreted liberally and 
should not be dismissed unless it appears to a certainty 
that Wards could not allege or prove a claim upon which 
relief could be granted. 

Not only must the facts alleged in the complaint he ac¬ 
cepted as true, but also the allegations of the complaint, 
for the purposes of considering the Commission’s motion 
to dismiss, must be contrued liberally and viewed in the 
light most favorable to Words. 

Buie 8(a) of the Buies of Civil Procedure requires 
merely that a complaint set forth a “short and plain 
statement of the claim showing that the pleader is en¬ 
titled to relief.” As a result, “the function of the com¬ 
plaint is to afford fair notice to the adversary of the 
nature and basis of the claim asserted, and a general 
indication of the type of litigation involved.” Continental 
Collieries v. Schober, (3rd Cir.), 130 Fed. (2d) 631, 635 
(1942). 

Buie 8(f) of the Buies of Civil Procedure requires that 
“all pleadings shall be so construed as to do substantial 
justice.” 

This Court has stated the proposition in this fashion: 

‘‘For the purposes of a motion to dismiss, a com¬ 
plaint should be viewed in the light most favorable to 


/ 
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the plaintiff. Complaints shonld be tested by their 
substance and by the reasonable inferences which can 
be drawn from them rather than by the nicety of 
their expression.” Machado v. McGrath, 90 App. D.C. 
70, 73; 193 Fed. (2d) 706, 708. (1951). 

See also Leimer v. State Mutual Life Assurance Co., (8th 
Cir.), 108 Fed. (2d) 302, 306 (1940), where the court said: 

“ • • • we think there is no justification for dis¬ 
missing a complaint for insufficiency of statement, 
except where it appears to a certainty that the plain¬ 
tiff would be entitled to no relief under any state of 
facts which could be proved in support of the claim.” 

In testing the allegations of Wards’ complaint ‘‘by their 
substance and bv the reasonable inferences which can be 
drawn from them,” and in determining whether “it ap¬ 
pears to a certainty that the plaintiff would be entitled 
to no relief under any state of facts which could be 
proved” it is proper to consider the view previously ex¬ 
pressed by the Commission itself. 

During the course of the proceeding before the Federal 
Trade Commission which resulted in the promulgation 
of the Quantity-Limit Buie, Wards, on January 4, 1950, 
filed a complaint in the United States District Court for 
the District of Columbia seeking to enjoin the Commission 
from proceeding further in its consideration of the 
Quantity-Limit Rule on the ground that the Commission 
had adopted and was following an illegal procedure. 
(Complaint, Par. 12, J.A. 186). Similar actions seeking 
similar relief against the Commission were instituted by 
other parties, including a case by the Goodyear Tire and 
Rubber Company, (J.A. 38). The Commission moved to 
dismiss all of the cases, including the case brought by the 
Goodyear Tire and Rubber Company and the case brought 
by Wards, on the ground that the actions were premature. 
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(Complaint, Par. 13, J.A. 186). The Goodyear case was 
dismissed by the District Court on January 18, 1950. 88 
Fed. Supp. 789. The Ward case was dismissed on March 
21, 1950 on the authority of the previous dismissal of the 
Goodyear case. 

The Commission in its brief to the District Court in 
support of its motion to dismiss the Goodyear case, re¬ 
ferred to and relied on by the Commission in support of 
its motion to dismiss Wards 9 case, stated: 

“So it is clear that this court does not have juris¬ 
diction at this stage of the proceeding, at a time 
when no final agency action has been taken. It is 
equally dear that it will have jurisdiction to review 
the Commission’s procedure if and when the Com¬ 
mission adopts and makes applicable to plaintiffs a 
substantive rule fixing quantity limits in the robber 
tire industry. Such a rule will be in the words of 
Section 10 (c) [of the Administrative Procedure 
Act, 5 U.S.C. §1009], a ‘final agency action for 
which there is no other adequate remedy in any 
court’ • • • Plaintiffs unquestionably have a right 
of review in this court, but the time is not ripe.” 

In its oral argument before the District Court in. the 
Goodyear case the Commission stated: / . • 

“Now, everything that is being raised here is sub¬ 
ject to review on final agency action under the terms 
of the Administrative Procedure Act” (Tr. of Argu¬ 
ment p. 64) , 

We do not contend that by these assertions and repre¬ 
sentations to the District Court, in support of its efforts 
to secure dismissal of the other case brought by Wards, 
■ the Commission is now estopped from moving for dis- 
' missal of the present case. 

We do contend, however, that the fact that the Com¬ 
mission itself took the position before the United States 
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District Court that its Quantity-Limit Role, when promul¬ 
gated, would be subject to judicial review as final agency 
action under Section 10(c) of the Administrative Pro¬ 
cedure Act is a fact which the Court properly may, and 
should, consider in determining whether Wards would be 
entitled to relief under any state of facts which could 
be proved under the allegations of the complaint. This is 
particularly true since the Commission is charged by 
statute with the enforcement of the Robinson-Patman Act 
(15 U.S.C. § 21), and is expert in the field of interpreting 
and applying its provisions. 

m. 

Wards has alleged and is prepared to prove that it is 
threatened with loss of its contracts for the purchase of 
tires and with loss of its market for the sale of tires im¬ 
mediately upon the quantity-limit rule’s becoming effec¬ 
tive. 

We propose to show in this section of our argument that 
the decision of the District Court was based upon an 
hypothesis which ignored the facts pleaded in the com¬ 
plaint, which misconstrued the Statute, and which is 
destroyed by the findings of the Commission as alleged in 
the complaint We will show that the Rule, properly con¬ 
strued in the light of the Statute and the Commission’s 
findings, threatens Wards, clearly and immediately, with 
loss of its contracts for the purchase of tires and loss of 
its market for the sale of tires. 


The District Court, in finding that the quantity limit 
rule would have no immediate effect upon the pricing of 
tires, completely ignored the express findings of the Fed¬ 
eral Trade Commission. 

i * * " ^ Z * 

The District Court’s ultimate conclusion that the com¬ 
plaint did not state a cause of action against the Com¬ 
mission was based on the Court’s erroneous finding that, 
as a matter of law, the threatened injury alleged by 
Wards was, at most, speculative and conjectural. 

The gist of the District Court’s decision was the Court's 
finding that the Buie could have no effect upon business 
or business relationships until it should be determined 
that the effect of price concessions on account of quanti¬ 
ties in excess of 20,000 pounds was substantially to lessen 
competition or tend to create a monopoly in any line of 
commerce. The Court said: 

“For the Buie governs no contractual relationships 
in any way, and failure to comply with it carries no 
sanction * * *. It regulates no conduct and causes 
no injury. Individuals are as free as they have always 
been to conduct their business as they please, for all 
price discrimination as such is not proscribed.” (JA. 
240-241). 

The Court’s statement that “all price discrimination as 
such is not proscribed” was based on the Court’s earlier 
statement that: ... ' - 

1 •, • ,, * -V ’!■ ■: ' • ■ • <V . *■'. 

“As I read Section 13, Title 15 TJ.S.CA^ in order 
for a price discrimination to be unlawful it must 
have some inhibiting or adverse effect on competition. 
In other words, the statute does not make illegal, dis¬ 
crimination per se. The discrimination, must sub¬ 
stantially, according to the terms of the Act, lessen 
competition or tend to create a monopoly in any line 
of commerce or to injure, destroy or prevent competi¬ 
tion, eta” (JA. 238). 



14 


In other words the District Court believed that the 
Quantity-Limit Rule could not have any effect until, and 
unless, there should be a finding in some future pro¬ 
ceeding—a proceeding which might never be brought— 
that the discriminatory price in question operated sub¬ 
stantially to lessen competition or tended to create a 
monopoly. As the District Court viewed the matter, both 
a manufacturer and a dealer might continue, despite the 
Rule “to conduct their business as they please.” The 
District Court said, in substance, that, despite the Rule, 
a manufacturer might continue to grant price differentials 
on account of quantities purchased in excess of 20,000 
pounds. The manufacturer could do that, said the Court, 
because “the statute does not make illegal, discrimination 
per se” and “all price discrimination as such is not 
proscribed.” The Court reasoned that a manufacturer’s 
continuing to grant a lower price on account of quantities 
in excess of 20,000 pounds to a large purchaser, such 
as Wards, would not be unlawful in the absence of a 
finding that such discrimination “substantially • • • lessens 
competition and tends to create a monopoly.” Such a 
finding, the Court assumed, had not been alleged, had not 
been made, and might never be made. 

The fact is, however, that the Federal Trade Com¬ 
mission has already found, expressly and formally, that 
any price differential on account of quantities purchased 
in excess of 20,000 pounds is and would be unjustly dis¬ 
criminatory and promotive of monopoly. 

The basic fallacy of the District Court’s decision is 
that the Court overlooked or completely ignored these 
findings which have been made and published by the 
Agency which is charged by law (15 U.S.C. § 21) with the 
administration and enforcement of the Clayton Act, as 
amended by the Robin son-Patman Act. 
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, These findings of the Commission, which completely 
destroy the basic premise of the District Court’s decision, 
are set forth on Page 1 of Exhibit E to the Complaint 
and are reprinted in the supplemental appendix to this 
brief (Snpp. App. 33). The Commission expressly found 
that any price differential on account of sales of tires 
in quantities greater than twenty thousand (20,000) 
pounds ordered at one time for delivery at one time is 

“ " * * unjustly discriminatory against purchasers 
in smaller quantities and promotive of monopoly in 
the lines of commerce in which the sellers and pur¬ 
chasers, respectively, are engaged.” 

This is the very finding which the District Court found 
would be necessary to make the Quantity-Limit Buie 
effective. 

' . • i 

The Commission’s order permits no doubt that it in¬ 
tended to find that the effect of any differentials on 
account of quantities in excess of 20,000 pounds “may be 
substantially to lessen competition or tend to create a 
monopoly,” as prohibited by the Statute. The Commission 
said: 

“ • • • such differentials must, inevitably, have a 
tendency to destroy the business of the many smaller 
purchasers; and they are, therefore, necessarily 
rendered unjustly discriminatory within the « mean¬ 
ing of the statute • • • ” (Ex. “E” to Complaint, 
Snpp. App. 39). ’ 

Not only did the Court ignore the Commission’s findings, 
but the Court failed to understand that Section 2(a) of the 
Clayton Act, as amended, expressly requires as a condition 
precedent to the Commision’s establishing a quantity 
limit that the Commission find • : r - 
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“that available purchasers in greater quantities are 
so few as to render differentials on account thereof 
unjustly discriminatory or promotive of monopoly in 
any line of commerce.” 15 U.S.C. §13. 

In other words, the Statute expressly required the Com¬ 
mission to find that any price differentials on account of 
quantities greater than 20,000 pounds were price dif¬ 
ferentials of the kind prohibited by the statute, before the 
Commission was authorized to establish such a quantity 
limit The Court assumed the Commission had not made a 
finding which was a statutory prerequisite to its action 
in establishing the quantity limit 

Wards expressly alleged in its complaint that it pur¬ 
chases its tires and tubes from manufacturers under cost- 
plus contracts, and that it makes its purchases “substan¬ 
tially in excess of carload lots. ,, The complaint further 
alleges that the price which Wards pays for its tires and 
tubes “is less than the average cost of replacement tires 
and tubes to purchasers who purchase them in lots of 
one carload or less.” (Complaint, Par. 2, J.A. 182-183). 
The Federal Trade Commission has expressly stated 
that this price differential in favor of Wards under its 
cost-plus contracts is exactly the type of price differential 
which the Commission aimed to outlaw by the Quantity- 
Limit Rule: 

“The Commission finds that the differentials on 
the greater quantities are in fact on account of quan¬ 
tity although • • • they are not expressly stated to 
be on account of quantity but arise principally in 
connection with negotiated cost-plus contracts en¬ 
tered into between manufacturers and the few large 
so-called mass distributors. • • • There is, therefore, 
no basis for any contention that the greater differen¬ 
tials under cost-plus contracts in this proceeding are 
not on account of quantity • * •” (Ex. “E” to Com¬ 
plaint, Supp. App. 36, 38). 
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As far as the Commission is concerned, nothing re¬ 
mains to be determined for the quantity limit rule to be 
fully effective in outlawing Wards’ cost-plus contracts. 
The Commission has found that the differentials afforded 
by these cost-plus contracts are “on account of quantity,'*’ 
and that such differentials have the economic effect which 
the Statute makes unlawful. 

B. 

Wards is threatened with immediate loss of its con¬ 
tracts for the purchase of tires if the quantity limit rule 
is permitted to become effective. 

The Complaint alleges at Paragraph 2: 

“Plaintiff is engaged throughout the United States 
in the sale of replacement tires and tubes for motor 
vehicles, and is one of the largest retailers of such 
tires and tubes within the United States. Plaintiff 
has developed its market for the sale of replacement 
tires and tubes at retail over a period of more than 
thirty-five years. Plaintiff obtains a substantial por¬ 
tion of its requirements of replacement tires and 
tubes from manufacturers under contracts, whereby 
the prices paid by plaintiff are determined on the 
basis of the cost of labor and materials to such 
manufacturers, computed as provided in said con¬ 
tracts, plus a specified percentage of such costs. Such 
contracts are hereafter referred to as ‘cost-plus con¬ 
tracts.’ Each of said manufacturers supplies plain¬ 
tiff with replacement tires and tubes substantially 
in excess of carload lots. The cost to plaintiff of the 
replacement tires and tubes which it sells is less than 
the average cost of replacement tires and tidies to 
purchasers who purchase them in lots of one carload 
7 ‘ or less.” (JA. 182-182). . . . * 

What state of facts may the Court reasonably infer 
could be proved under these allegations? 
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We respectfully submit, with respect to the allegation 
that Wards is one of the largest retailers of tires and 
tubes within the United States, that it may properly be 
noted that Exhibit “C” to the complaint (JJL 201), and 
the undisputed data filed with the Federal Trade Com¬ 
mission in the proceeding complained of, show that 
Wards sells and distributes tires and tubes in all 48 
states through its nine mail order houses and over 600 
retail stores. In the year ended January 31, 1948, Wards’ 
sales of tires and tubes amounted to over $40,000,000. 

With respect to the allegation that Wards obtains a 
substantial portion of its tires and tubes from manu¬ 
facturers under cost-plus contracts, it may be noted that 
Exhibit “C” to the complaint (J.A. 201), and the same 
undisputed data on file with the Commission show that 
Wards has no facilities for the manufacture of tires and 
tubes but is entirely dependent upon outside sources 
for the tires and tubes it sells. 

With respect to the allegation that Wards purchases 
tires and tubes from manufacturers substantially in ex¬ 
cess of carload lots, it may be noted that Exhibit “C” 
to the complaint (J.A. 201), and the undisputed data on 
file with the Commission show that during the year 
ended January 31, 1948 Wards received shipments of 
replacement tires and tubes from its sources of supply 
in the total amount of approximately 108,068,000 pounds, 
which is the equivalent of 5,403 carloads of 20,000 pounds 
each. Wards’ sources of supply are the United States 
Rubber Co., New York, New York, The Gates Rubber 
Company, Denver, Colorado, Mansfield Tire and Rubber 
Company, Mansfield, Ohio and Carlisle Tire and Rubber 
Co., Carlisle, Pennsylvania, and each of these manufac¬ 
turers sells replacement tires and tubes to other pur- 


19 


V3 

chasersin quantities, of carload lots .or less at prices -. 7 
which are higher than the prices paid by Wards. ' -.y v . 

> ’ ^ . ' • » . . i * 

With respect'to the allegation that the price which : > 
Wards pays for. the tires and tubes which it buys is 7.7 ' 
lower .than,the price paid for similar tires and tubes by .- 7 * 
purchasers who purchase in lots of one carload or less, v rr 
it should be noted that the findings of the Commission set 
forth in: Exhibit “E” to Wards’ complaint (Supp. App. * . 
36) show^the difference in price to be substantial— • 

ranging up to 40%. - ' - 

The complaint alleges at Paragraph 19 that:" ' " 

_ * r • ^ j 

“The Commission contends that its Quantity Limit 
Orders contained in ‘Exhibit E’, has invalidated exist-, 
ing cost-plus contracts between plaintiff and plain- .... 
tiff’s sources of supply for replacement tires .and 
tubes • • • The Commission thus threatens to de¬ 
prive plaintiff of its property rights without due 
process of law, in violation of the Fifth Amendment , 
to the Constitution of the United States.” (J.A. 190). 

The complaint alleges at Paragraph - 25 that: >r >.. 

“Plaintiff is threatened with substantial and irre¬ 
parable damage from said Quantity limit Buie 203-1 
unless the court enjoins the effectiveness, operation 
and execution of said Buie, in that j ' 

“ (a) - If plaintiff complies with said Bole, it will 
be obliged to breach its contracts with its sources of 
supply for replacement tires and tubes, and to aban¬ 
don existing' and future business arrangements of very : 
substantial value to it, thus subjecting itself to pos- , H 
sible liability for breach of contract and to loss of / 
sales through inability to obtain such tires and tubes,- , 
which liability and losses it should not incur if said 
Buie-is invalid, as alleged.”, (JA. 193-194 ).7 > 

* v*".* * ' . , ~ ~ ‘ • / * * >* " * St . • * 
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The dear import of the allegation that the Quantity- 
limit Rule would compel Wards to abandon, and thns 
lose, “existing and future business arrangements of very 
substantial value to it” is that Wards would, immediately 
upon the Quantity-Limit Rule becoming effective, lose 
its contracts for the purchase of tires. The complaint 
specifically alleges that the Federal Trade Commission 
contends that the Quantity-Limit Rule invalidates “exist¬ 
ing cost-plus contracts between plaintiff and plaintiff’s 
sources of supply for replacement tires and tubes” and 
that compliance with the Rule would compel Wards “to 
breach its contracts with its sources of supply.” 

The rationale of this condusion that Wards is threat¬ 
ened with immediate loss of its contracts for the purchase 
of tires if the Quantity-Limit Rule is permitted to become 
effective is dear and condusive: 

1. The Statute provides: 

“It shall be unlawful for any person engaged in 
commerce • • • either directly or indirectly, to dis¬ 
criminate in price between different purchasers of 
commodities of like grade and quality • • • where the 
effect of such discrimination may be substantially to 
lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy or 
prevent competition • • •” (49 Stat 1526, 15 U.S.C. 
§ 13). 

2. The Commission has already found, supra, p. 16, 
that price differentials granted to purchasers such as 
Wards under cost-plus contracts “are in fact on account 
of quantity.” 

3. The Commission has already found, supra p. 15, that 
differentials in price on account of quantities greater 
than 20,000 pounds ordered at one time for delivery 
at one time have the prohibited effect 
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4. The Commission has, by the Quantity-LimitBule, 
fixed and established a quantity limit of . 20,000 pounds 
y ordered at one time for delivery at one lame. By express 
provision of the Statute, the effect of this Buie, as inter¬ 
preted by the Commission, is to render immediately unlaw¬ 
ful the price differentials Wards now obtains on account 
of its purchases of tires in quantities greatly in excess of 
20,000 pounds. As proclaimed by the Commission:, . 

“With a quantity limit in effect • • • cost differ¬ 
ences cannot be used to support a price for a quantity 
greater than the limit which is lower than a seller’s 
price for the quantity established by the limit.” (Ex¬ 
hibit E to Complaint Supp. App. 43-44). 

In addition to the express allegation of the complaint 
that compliance with the Quantity-Limit Buie would com¬ 
pel Wards to breath and abandon its contracts, which 
are of very substantial value, this Court must presume 
that both Wards and the manufacturers with whom it 
contracts will not attempt to perform a contract which 
is rendered unlawful by operation of the Quantity-Limit 
Buie. An allegation in the complaint that Wards has re¬ 
ceived express threats from its manufacturers to cancel 
the contracts would add nothing to the presumption that 
the manufacturers will obey the law and refuse to per¬ 
form the contracts if the Quantity-Limit Buie were per¬ 
mitted to become effective. 

• «>*'*? j * * • 

“The law will never presume that parties intend 
to violate its precepts.” Justice Story in Owvngs v. 
HvU, 9 Pet (U.S.) 607, 628 (1835). 

“It is common experience that men conform their 
conduct to regulations by governmental authority so 
* as to avoid the unpleasant legal consequences which 
failure to conform entails.” Columbia Broadcasting 
System, v. United States, 316 U.S.. 407, 418 (1942). 


Wards is threatened with immediate loss of its market 
for the sale of tires if the quantity-limit rule is permitted 
to become effective. 

Although the complaint is sufficient for its intended 
purpose of notifying the Commission of the nature of 
Wards’ threatened loss of sales and of permitting proof 
of the threatened loss (Complaint, Pars. 2, 25, J.A. 182- 
183, 193-194), the proof itself would make the precarious¬ 
ness of Wards’ position much more specific and concrete, 
as shown by the evidence submitted to the Commission 
during the course of its proceeding. 

Wards sustains its $40,000,000 per year tire business by 
buying tires from others who manufacture them. Wards 
has no facilities for the manufacture of tires, and is 
entirely dependent upon others for its supply of tires. 

If the Quantity-Limit Rule becomes effective, Wards will 
be compelled to breach and abandon, and will lose, its 
contracts for the purchase of tires, as alleged in the com¬ 
plaint and as developed in the preceding section of this 
brief. 

A substantial portion of the tires which Wards sells 
are sold by mail through mail order houses. A customer 
who buys a tire by mail order foregoes the convenience 
of the many services, including the mounting of the 
tire, afforded by retail outlets, such as filling stations 
and tire stores. The chief incentive for purchasing tires 
by mail order is the lower price at which the tires may 
be bought If this price incentive is lost, the market for 
these sales would be destroyed. 

When Wards’ present contracts are invalidated by the 
Quantity-Limit Rule, will Wards be able to secure other 
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contracts either with the same or with other sources of 
supply at prices which will enable Wards to resell- the 
tires at a profit? 

If Wards is able to secure other contracts, the Quantity* 
Limit Buie will operate to require that the contracts pro¬ 
vide for substantially higher prices than those provided 
for in the present contracts. The Buie, as publicly inter¬ 
preted by the Commission in its Quantity-Limit Order 
(Supp. App. 43-44), will operate to require that the price 
to Wards be at least as high as the price charged to 
buyers of quantities of only 20,000 pounds, while th9 
complaint alleges that Wards 7 present contracts provide 
for prices substantially lower than those charged to 
buyers of only 20,000 pounds. (Complaint, Par. 2, J.A. 
182-183). 

The requirement imposed by the Quantity-Limit Buie 
that Wards pay substantially higher prices for its tires 
would necessarily and inevitably be substantially harmful 
to Wards. This is particularly true, not only because of 
the nature of Wards 7 mail order business, but also be¬ 
cause many of Wards 7 competitors would be permitted 
under the Buie to continue to acquire the tires they sell 
at no increase in cost. If the Quantity-Limit Buie becomes 
effective, many of Wards 7 competitors would be per¬ 
mitted to continue to acquire their tires at no increase in 
cost because they are small pur chasers who purchase no 
more than 20,000 pounds at one time, or because they 
manufacture their own tires, or because they purchase 
their tires from a manufacturer who makes no sales to 
small purchasers who purchase only 20,000 pounds or less 
at one time and would thus not be affected by the Buie. 

Payment of the higher prices charged by manufacturers 
for nationally advertised tires sold to distributors in 
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carload lots would be substantially harmful to Wards for 
still another reason. Wards’ costs of procuring tires are 
increased over the price it pays by many expenses not 
incurred or assumed by such distributors. These expenses 
include advertising costs, costs of warehousing, assump¬ 
tion of risks in fluctuation of material prices, guarantees 
of profit to manufacturers, and costs of dies and molds, 
as alleged in paragraph 22(b) of the complaint. (J.A. 
192-193). For this reason, the necessary and inevitable 
effect of the Buie would be to increase Wards’ costs 
over those of the relatively small distributors and render 
it impossible for Wards to profitably compete with them. 

Even if it be assumed 1 that Wards could make arrange¬ 
ments for the purchase of tires at the higher price which 
the Buie would require, the Buie would operate to sub¬ 
stantially injure Wards’ business to the point of destroy¬ 
ing it, and would operate with unjust discrimination 
against Wards. 

D. 

Wards has fully satisfied all of the requirements for 
judicial review of the quantity-limit rule. 

The prevention of threatened economic injury, includ¬ 
ing invalidation of contracts and loss of customers, by 
unlawful action has long been recognized as one of the 
functions of a court of equity. For example, the Supreme 
Court approved an injunction against the enforcement 
of an illegal statute which threatened to deprive a private 
school of its students: 

“The injury to appellees was present and very real, 
not a mere possibility in the remote future, if no 
relief had been possible prior to the effective date 
of the Act, the injury would have been irreparable. 
Prevention of impending injury by unlawful action 
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is a well recognized function of courts of equity.” 
Pierce v. Society of the Sisters, 268 UJ5L, 510, 536 
(1925). ; v ,. : ; 

See also: The Chicago Junction Case, 264 TJ.S. 258 (1924); 
Utah Fuel Co. v. Nat’l Bituminous Coal Com., 306 U.S. 
56 (1939); and Joint-Anti Fascist Refugee Committee v. 
McGrath, 341 U.S. 123 (1951). In the last case the court 
said at page 141: 

“We long have granted relief to parties whose legal 
rights have been violated by unlawful public action, 
although such action made no direct demands upon 
them.” 

This ancient function of equity is now extended and 
implemented by the Administrative Procedure Act, en¬ 
acted by Congress in 1946, which expressly provides at 
Sec. 10 (5 U.S.C. $ 1009): 

“Except so far as (1) statutes preclude judicial re¬ 
view or (2) agency action is by law committed to 
agency discretion. 

“ (a) Any person suffering legal wrong because 
of any agency action, or adversely affected or 
aggrieved by such action within the meaning of 
any relevant statute, shall be entitled to judicial 
review thereof. • • • 

“ (c) Every agency action made reviewable by 
statute and every final agency action for which 
there is no other adequate remedy in any court 
shall be subject to judicial review. • # •” 

This statute was intended “to simplify and make more 
flexible the avenue of judicial relief.” Kristensen v. Mc¬ 
Grath, 86 App. D.C. 48, 52; 179 F. (2d) 796, 800 (1949). 

Wards has fully satisfied all of the requirements for 
judicial review set forth by the Supreme Court in 
Columbia Broadcasting System v. United States, 316 
U.S. 407, 425: 
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“The ultimate test of reviewability is not to be 
found■_ in an, over refined technique, but in tbe need 
of the review to protect from the irreparable injury 
threatened in the exceptional case by administrative 
rulings which )attach legal consequences to*, action * 
taken.in advance,of other,hearings and adjudications \ 
that may follow, the results of which, the regulations 
purport to control.” 

These requirements all are met in the instant case:, 

L “• * • need of the .review to protect from, the ir¬ 
reparable injury threatened V* # by administrative 
rulings V* We have shown above that Wards 
is threatened by the Quantity-Limit Buie with irre¬ 
parable injury through loss of valuable contracts and 
loss of its market for the sale of' tires. * - 

2. # ’• ‘administrative rulings which attach* legal * *** 
consequences to action taken in advance of other 
hearings and adjudications • • V* The Commission 
has already determined .in its Quantity-Limit Order 
that the price, discounts received by Wards are on 
account of quantities purchased in . excess of 20,000 
pounds, and that such discounts are unjustly dis¬ 
criminatory and promotive of monopoly. ' 

3. “* • • hearings and adjudications that may 
follow, the. results of which the regulations purport 
to control.” The very purpose of-the Quantity-Limit 
Buie is to control any future proceedings which might 
be brought under the Statute against .any person who 
sells or buys tires in quantities greater than the limit 
at a price..which is lower than the seller’s price for 
the quantity established by the limit. The Buie 
would control: future: proceedings: by. precluding, the *. i 
plea of-cost justification in support of the lower price, 
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IV. 

If the District Court’s dismissal of Wards’ complaint 
is permitted to stand, Wards will have no means of relief , 
from the substantial and irreparable loss imposed upon 

Wards by the quantity limit rule. 

* 4 

As stated earlier in this brief, the District Court con¬ 
sidered the only effect of the Quantity-Limit Buie to be 
a limitation of a statutory defense. The District Court 
reasoned that if any of the plaintiffs in the twenty cases 
before him were ever prosecuted or sued for damages, 
because of violation of the Statute, it would then have 
ample opportunity tc test the validity of the Buie. Be¬ 
cause of this, the Court expressly stated: 

“• * * there is a plain, adequate and complete 
remedy at law in the light of what has been said, and 
it follows as a consequence that no resort to the 
plenary power of equity can be had.” (J.A. 241). 

In making this statement and in arriving at this deci¬ 
sion, the District Court completely failed to understand 
the respects in which Wards’ position under the Buie 
differed from the position of the plaintiff manufacturers. 

It may be that, if the Quantity-Limit Buie is permitted 
to become effective, a manufacturer of tires will have a 
choice either to obey the Statute as amended by the Buie, 
or to disobey it A manufacturer may continue to grant 
price differentials to large volume purchasers which make 
allowance for differences in the manufacturer’s costs, or 
the manufacturer may comply with the Buie and refuse 
to grant any price discounts due to savings in cost on 
account of quantities greater than 20,000 pounds. If the 
manufacturer should choose to disregard the Buie and, 
as suggested by the District Court, continue “to conduct 
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their business as they please” the manufacturer would 
probably be proceeded against for violation of the statute 
and would have an opportunity, however, inadequate it 
might be, to test the validity of the Buie in that proceed¬ 
ing. 

Wards, however, is not a manufacturer. Wards, as a 
purchaser of tires, must either pay the price stipulated 
by the manufacturer or not buy tires. It would not be 
within Wards' power to choose either to comply with the 
statute or to ignore it Since it is presumed that the 
manufacturers would comply with the Buie and refuse to 
continue to grant price discounts on account of quantities 
in exeess of 20,000 pounds, Wards' only choice would be 
to pay the higher price or to go out of the tire business. 
Begardless of which choice Wards should make, either 
to pay the higher price or to go out of business, no one 
would have any cause of action against Wards and Wards 
would have no opportunity to test the validity of the 
Buie in any proceeding brought against it. 

Wards' only opportunity to prevent the destruction of 
its business is in the present proceeding wherein Wards 
asks the Court, in the exercise of its general equity 
powers and the jurisdiction conferred upon it by the Ad¬ 
ministrative Procedure Act, to protect Wards from this 
irreparable injury. 

Wards’ position is thus in all essential respects identi¬ 
cal to that of the appellant in Columbia Broadcasting 
System v. United States , 318 TT.S. 407 (1042). That case 
involved regulations of the Federal Communications Com¬ 
mission providing that no station’s license would be ne- 
newed if it entered into contracts with networks, of the 
kind which Columbia then had with its affiliated stations. 
The effect of the regulations was described by the Supreme 
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Court in language equally applicable to the Buie here 
involved (316 U.S. at p. 418): 

“If the regulations are valid, they alter the status 
of appellant’s contracts and thus determine their 
validity in advance of such proceedings [against the 
individual stations].” 

There, as here, the agency argued and the lower court 
found that an adequate remedy was available in sub¬ 
sequent proceedings. But the Supreme Court held that the 
irreparable injury to Columbia arising from the cancella¬ 
tion of its contracts in advance of su<h proceedings was 
sufficient 4 ‘to show also that the injury cannot be avoided, 
as the Commission suggests, by appellant’s intervention 
in proceedings upon application for renewal of licenses 
by its affiliates or in proceedings to cancel their licenses, 
if and when such proceedings are instituted.” (316 TJ.S. 
at p. 423). In that respect the present case is stronger 
than the Columbia case. There the stations’ licenses would 
inevitably come up for renewal Here the manufacturers 
may, and presumably will, choose to comply with the 
Quantity-Limit Buie, and the Commission may never bring 
any proceedings against them in which Wards could inter¬ 
vene. Furthermore, the Commission in the Columbia case 
gave formal assurance that stations might litigate the 
validity of the regulations without imperiling their licenses, 
while here the Commission has taken no such action, and 
parties affected by the Buie must contest it at their peril. 

If the dismissal by the District Court is permitted to 
stand. Wards is threatened with the loss of valuable con¬ 
tracts and with the loss of a substantial and profitable 
business by the operation of a Buie which, for the pur¬ 
poses of this appeal, the Commission admits to be arbi¬ 
trary and capricious and in violation of the laws and 
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the Constitution of the United States, without any op¬ 
portunity of having its day in court 


CONCLUSION. 


The Quantity-Limit Buie would destroy Wards' con¬ 
tracts with manufacturers for the purchase of tires. The 
loss of these contracts would imperil Wards' entire busi¬ 
ness as a merchandiser of tires and tubes. 

The District Court's erroneous conclusion that Wards 
would have ample oportunity in the future to test the 
validity of the Buie was based on a misapprehension of 
both the facts and the law. In truth, the threatened 
and injurious effect of the Buie is immediately upon 
Wards. 

Wards* position is similar to the position of the plain¬ 
tiff in Columbia Broadcasting System v. United States, 
316 U.S. 407, and that case alone is sufficient authority 
to require reversal of the District Court's order. 

Bespectfully Submitted, 

John A. Bass, 

David L. Dickson, 

619 West Chicago Avenue, 
Chicago 7, Illinois. 

Bobebt L. Weight, 

Wyatt Building, 

Washington 5, D. C., 
Attorneys for Appellant 
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SUPPLEMENTAL APPENDIX. 


A. 

Section 2(a) of the Clayton Act, as amended by the 
Robinson Patman Act (Act of June 19, 1936, c. 592, 49 
Stat. 1526, 15 U.S.C. § 13(a)). 

“It shall be unlawful for any person engaged in 
commerce, in the course of such commerce, either 
directly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and 
quality, where either or any of the purchases involved 
in such discrimination are in commerce, where such 
commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or 
the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, 
and where the effect of such discrimination may be 
substantially to lessen competition or tend to create 
a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person 
who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of 
them: Provided, That nothing herein contained shall 
prevent differentials which make only due allowance 
for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or 
quantities in which such commodities are to such pur¬ 
chasers sold or delivered: Provided, however , That 
the Federal Trade Commission may, after due in¬ 
vestigation and hearing to all interested parties, fix 
and establish quantity limits, and revise the same as 
it finds necessary, as to particular commodities or 




classes of commodities, where it finds that available 
purchasers in greater quantities are so few as to 
render differentials on account thereof unjustly dis¬ 
criminatory or promotive of monopoly in any line of 
commerce; and the foregoing shall then not be con¬ 
strued to permit differentials based on differences in 
quantities greater than those so fixed and estab¬ 
lished: • • •” 
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B. 

Quantity Limit Rule 203-1, adopted by the Federal 
Trade Commission on December 13, 1951 and published 
in the Federal Register on January 4, 1952. (Federal 
Register, VoL 17, No. 3, p. 113). 

In the Matter of 

A Quantity Limit Rule as to Re¬ 
placement Tires and Tubes Made 
of Natural or Synthetic Rubber for 
Use on Motor Vehicles as a Class 
of Commodity. 

Pursuant to the provisions of Section 2(a) of the Clay¬ 
ton Act, as amended by the Robinson-Patman Act (U.S.C., 
Title 15, Sec. 13), the Federal Trade Commission, after 
due investigation and hearing to all interested parties in 
accordance with the provisions of Rule XXX of its Rules 
of Practice (16CFR, Ch. 1, Part 2, Sec. 2.30) and of Sec¬ 
tion 18 of its General Procedures (16 CFR, Chap. 1, Part 
7, Sec. 7.11), finds, orders and states as follows with re¬ 
spect to replacement tires and tubes made of natural or 
synthetic rubber for use on motor vehicles as a class of 
commodity: 

Findings 

1 . 

Available purchasers in the greater quantities of annual 
dollar volumes of six hundred thousand (600,000) dollars 
and more are so few as to render differentials on account 
thereof unjustly discriminatory against purchasers in 
smaller quantities and promotive of monopoly in the lines 
of commerce in which the sellers and purchasers, respec¬ 
tively, are engaged. 

2 . 

The carload quantity of twenty thousand (20,000) pounds 
ordered at one time for delivery at one time is the quantity 
upon which the maximum differential on account of quan¬ 
tity should be granted, that quantity being the reasonable 
maximum as to which there will be a sufficient number of 
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available purchasers so as not to render such a maximum 
differential unjustly discriminatory against purchasers in 
smaller quantities and promotive of monopoly in the lines 
of commerce in which the sellers and purchasers, respec¬ 
tively, are engaged. 

3. 

For the purpose of preventing or lessening unjust dis¬ 
crimination against purchasers of smaller quantities and 
promotion Of monopoly in the lines of commerce in which 
the sellers and purchasers, respectively, are engaged, it 
is reasonably necessary to fix and establish the quantity 
of twenty thousand (20,000) pounds ordered at one time 
for delivery at one time as the quantity limit so that said 
section of said Act shall not be construed to permit any 
greater differential based on quantity than that based on 
such quantity limit. 

Order 

IT IS THEREFORE ORDERED that the following 
rule, which may be cited as Quantity-Limit Rule 203-1, to 
fix and establish a quantity limit as to replacement tires 
and tubes made of natural or synthetic rubber for use 
on motor vehicles as a class of commodity be, and it 
hereby is, promulgated to be in full force and effect on 
and after April 7, 1952: 

The quantity limit as to replacement tires and tubes 
made of natural or synthetic rubber for use on 
motor vehicles as a class of commodity is twenty 
thousand (20,000) pounds ordered at one time for 
delivery at one time. 

Statement of Basis and Purpose of Quantity-Limit 

Rule 203-1 

1 . 

Statement with Respect to hirst Finding 

This proceeding is concerned with and includes only 
replacement tires and tubes made of natural or synthetic 
rubber for use on motor vehicles as a class of commodity. 
Tires and tubes are used in their ordinary and common 
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meaning to refer to casings, tires, and tubes made in any 
part of natural or synthetic rubber which individually or 
in any combination are designed for use or used as the 
tread on the wheels of motor vehicles which operate either 
on or off the road. By motor vehicles is meant any pas¬ 
senger, farm, commercial, or industrial vehicle or ma¬ 
chine which is itself powered by a motor or engine or 
which is or is designed to be functionally attached to any 
vehicle or machine so powered. The tires and tubes cov¬ 
ered are called replacement to distinguish them from 
original equipment tires and tubes which are not included. 
Original equipment tires and tubes are those which are 
used by the manufacturer of a motor vehicle to equip such 
vehicle and which are components or accessories of such 
vehicle when it is first sold. 

Replacement tires and tubes made of natural or syn¬ 
thetic rubber for use on motor vehicles (hereinafter some¬ 
times referred to as tires) are purchased in annual dollar 
volumes up to almost fifty million dollars. Based upon 
frequency, such volumes appear to cluster within five 
ranges or volume brackets with fairly well-defined breaks 
as follows: 1 

Volume Brackets 

Num ber Range 

Under $100,000 
$100,000 to $600,000 
$600,000 to $5,000,000 
$5,000,000 to $25,000,000 
$25,000,000 to $50,000,000 

On the basis of annual dollar volume of purchases, the 
quantities within volume brackets three, four, and five 
are found to be the greater quantities to which the statute 
refers. With the median of the second volume bracket 
($350,000) being seven times larger than the median of v/J 
the first ($50,000), quantities within the second also might 
well be considered to be one of the greater quantities; 
but there can be no doubt that quantities within volume 

i See Table I of Appendix A of the Notice of Hearing (14 Fed. Reg. 

6044), all of which appendix is incorporated herein and made a part 
hereof by reference. 


1 

2 

3 

4 

5 



brackets three, four and five are within that category 
when the medians of those volume brackets, respectively, 
are 56, 300 and 750 times larger than the median of the 
first 

As shown by the following table, ont of a total of 48498 
purchasers only 63 or about 13/100 of 1% are available 
as purchasers of such greater quantities: 

Volume Brackets Purchasers 

Nmnlber Number Percent of Total 


1 

47,247 

98.027 

2 

888 

L842 

3 

52 

.108 

4 

9 

.019 

5 

2 

.004 


Total 


48,198 


100.000 


With but one deviation, average unit prices vary di¬ 
rectly with volume. The following table sets forth the 
price differentials on quantities of tires in the several 
volume brackets as a percentage under the highest price. 


Volume Brackets 
Number 


Price Differentials 
Passenger Truck 


1 

2 

3 

4 

5 


0.0 to 16.0 

18.5 
26.0 

28.5 

30.5 


0.0 to 20^ 
23.0 
32.0 
40.0 
38.5 


The Commission finds that the differentials on the 
greater quantities are in fact on account of quantity al¬ 
though, unlike those on the smaller quantities generally 
sold to dealers under quantity-discount schedules, they 
are not expressly stated to be on account of quantity but 
arise principally in connection with negotiated cost-plus 
contracts entered into between manufacturers and the 
few large so-called mass distributors. If, in this proceed¬ 
ing or in proceedings to enforce the quantity-limit rule, 
it could be successfully contended that cost differences 
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resulting from differing methods justified larger differen¬ 
tials on the greater quantities, the quantity-limit proviso 
would have the same loophole with respect to other-than- 
quantity differentials that unamended Section 2 had with 
respect to quantity differentials. The administrative, 
judicial and legislative history of quantity differentials 
under the Clayton Act show that it was not the intent of 
Congress that the quantity-limit proviso should have such 
a loophole. 

Under unamended Section 2 of the Clayton Act differ¬ 
entials were permitted that made “only due allowance 
for difference in the cost of selling or transportation, ’’ 
but those “on account of differences in * * * quantity” 
were allowed without regard to whether they were justi¬ 
fied by differences in cost. In the Goodyear 3 case under 
that section, where a differential arising under a cost- 
plus contract could not be justified by differences in cost 
resulting from differing quantities, it was successfully 
contended by the respondent, contrary to the Commis¬ 
sion’s position, that the discrimination was, nevertheless, 
on account of quantity and, for that reason, was not re¬ 
quired to be cost justified. In holding that the differential 
was on account of quantity, factors negativing such a 
characterization were cast aside and ignored by the court 
because they were found to be naturally inherent where 
unusual volume (from thirteen to thirty-six times larger 
than the largest independent competitors) was expected 
to and did result. 8 

Thereafter, and with the Goodyear case as a major con¬ 
sideration, the cost proviso was amended and the quan¬ 
tity-limit proviso was added by the Robinson-Patman Act. 

The amended cost proviso closed the loophole through 
which Goodyear had escaped by enacting that “nothing 
• • • shall prevent differentials which make only due 
allowance for differences in cost • • • resulting from dif¬ 
fering methods or quantities.” Under that language, 

* In the Matter of Ihe Goodyear Tire & Rubber Company, 22 F.T.C. 
282 (1936). 

* The Goodyear Tire & Rubber Company v. Federal Trade Commle- 
•ion, 101 F. (2d) 620, 624 (C.CJL 6, 1939). 





two separate and distinct categories of differentials (one 
on “account of quantity,” and the other “on account of 
method”) are not recognized or created; but all differen¬ 
tials are limited to those that can be justified by differing 
methods, differing quantities, or both, with no necessity 
for distinction. 

In contrast to unamended Section 2 which did not cover 
differentials on account of quantity, the quantity-limit 
proviso is concerned only with such differentials. It fol¬ 
lows that differentials which escaped the reach of un¬ 
amended Section 2 because they were on account of 
quantity are, for that reason, clearly subject to the quan¬ 
tity-limit proviso. The fact that the amended cost-justi¬ 
fication proviso permits differentials to be justified by 
differences in cost resulting from differing methods as 
well as from differing quantities does not affect that con¬ 
clusion. There is, therefore, no basis for any contention 
that the greater differentials under cost-plus contracts in 
this proceeding are not on account of quantity, for un¬ 
usually large volumes resulted which in almost all in¬ 
stances averaged from 163 to 5,150 times larger than the 
average of over 98% of the smaller dealers (see second 
table below). Such differentials are on account of quan¬ 
tity, a fortiori, it having been established in the Good¬ 
year case that the greater differential under the cost-plus 
contract was on account of quantity, other considerations 
to the contrary notwithstanding, because an unusually 
large volume (but only from thirteen to thirty-six times 
larger than the largest of the smaller dealers) resulted. 
Moreover, and by the same token, differentials under other 
methods or arrangements however designated or justified 
are on account of quantity when greater quantities result 

From the last table it appears that differentials rang¬ 
ing from 26% to 30.5% on passenger tires and from 32% 
to 40% on truck tires are granted on the greater quan¬ 
tities to only 63 purchasers, constituting about 13/100 of 
1% of the total or only slightly more than one in a thou¬ 
sand. The magnitude of such differentials is shown by 
the fact that a larger purchaser with a differential of 30% 
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can profitably resell tires at a price about the same as 
the smallest purchasers pay for them. Under these cir¬ 
cumstances such differentials must, inevitably, have a 
tendency to destroy the business of the many smaller 
purchasers; and they are, therefore, necessarily rendered 
unjustly discriminatory within the meaning of the statute 
by the fewness of the purchasers to whom they are avail¬ 
able. 4 

Moreover, available purchasers in greater quantities 
are so few as to render differentials on such quantities 
promotive of monopoly in them. What has happened, and 
is in the process of happening, confirms what was not 
merely probable but almost inevitable in 1926 when there 
first appeared 8 differentials substantially of the same kind 
and amount as are now available to a few purchasers in 
greater quantities, namely, an unmistakable trend of the 
smaller purchasers towards extinction and of the larger 
toward monopoly.* 

In 1926, when such a differential was first granted, the 
smaller purchasers (the traditional dealer-distributor 
group) supplied about 90% of the physical units demanded 
by the replacement market Four years later in 1930, after 
they had felt the full force of the differential in the hands 
of the large competitor, the dealer-distributor groups 
position had slumped to 70%. In 1930 other manufac¬ 
turers began granting similar differentials to other very 
large competitors of the small dealer-distributors, and 
eleven years later in 1941 only about 48% of the replace¬ 
ment market was being supplied by the dealer-distributor 
channel. There is a hiatus in the figures for the war years 
of 1942 to 1945, inclusive, but those for 1946 show that 
the dealer-distributors had recaptured during the war 
years about 4% of the market so as to hold about 52%. 
In 1947, however, there was an indication that the down¬ 
ward trend in the position of the dealer-distributors had 

* The Providence Coal Company v. The Providence and Worcester 
Railroad Co., 1 LC.C. 107, 117-118 (1887). 

sin the Matter of The Goodyear Tire & Rubber Company, 22 F.T.C. 
232, 293-294 (1936). 

• Federal Trade Commission v. Morton Salt Company, 334 U.S. 37. 
(0 (1948). 


started again, for in that year it slipped to slightly under 
52% of the physical volume. 7 

In terms of dollar volume of purchases also, the figures 
show that in 1947 the smaller purhasers in the first (Un¬ 
der $100,CXX)) volume bracket, constituting more than 98% 
of the total, did only about 52% of the total replacement 
business. Making up the remaining approximately 48% 
of the business done by less than 2% of the purchasers 
with dollar volumes over $100,000 was the somewhat more 
than 18% done by about 1.85% of the purchasers in the 
second ($100,000 to $600,000) volume bracket and the sub¬ 
stantially 30% done by 13/100 of 1% of the purchasers 
in the greater quantities over $600,000 in the three largest 
volume brackets. The details are given in the following 
table: 

Volume Purchases Purchases 


Brackets 

Number 

Percent of Total 

Percent of Total 

1 

47,247 

98.027 

52.4 

2 

888 

1.842 

18.7 

3 

52 

.108 

8.5 

4 

9 

.019 

10.1 

5 

2 

.004 

10.3 

Totals 

48,198 

100.000 

100.0 


The following table more completely reveals the over¬ 
shadowing size attained by the sixty-three purchasers of 
the greater quantities with the differentials available on 
such quantities. It does so by stating the size of the 
average purchaser in each volume bracket as a multiple 
of the size of the average purchaser in the smallest 
bracket, the size of the average purchaser in each of the 
volume brackets being calculated by dividing the percent¬ 
age of the business done by all purchasers in each bracket 
by the number of such purchasers. r T ' 

7 Leigh, Automotive Tire Sales by Distribution Channels <1948), sub¬ 
mitted jointly by same af the largest tire manufacturers as a part of 
their Data. Views and Argument; In the Matter of The Goodyear Tire 
Ml Rubber Company. 22 F.T.C. 232, 296-302 (1936). 
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Purchases 

Volume . Purchasers: Percent of Total Relative Size 


Bracket 

Number 

Bracket 

Average 

of Average Purchaser 

1 

47,247 

52.4 

0.001 

1 

2 

888 

18.7 

0.021 

21 

3 

52 

8.5 

0.163 

163 

4 

9 

10.1 

1.121 

1,121 

5 

2 

10.3 

5.150 

5,150 


Thus it appears that the average purchasers in the third, 
fourth and fifth volume brackets are, respectively 163, 

I, 121 and 5,150 times larger than the average purchaser 
in the first The average purchaser in the second volume 
bracket being 21 times larger than the average purchaser 
in the first, there is also a very substantial difference in 
size between them, but that difference is so dwarfed by 
the differences in size between the average purchasers in 
the three largest volume brackets and the average pur¬ 
chaser in the smallest that the real giantism which prevails 
among the few purchasers of the greater quantities is 
emphasized. 

It is also evident that available purchasers in greater 
quantities are so few as to render differentials on such 
quantities promotive of monopoly in the line of commerce 
in which the sellers (manufacturers) of tires are engaged. 

Accompanying the decline in the market position of the 
many smaller purchasers and the rise in the market posi¬ 
tion of the few large purchasers which, as stated above, 
occurred between 1926 and 1947, was a substantial decline 
in the number of tire manufacturers, there having been 
in the neighborhood of 100 at about the beginning of 
that period and in 1947, on a corporate affiliation basis, 
only twenty-one. Moreover, in 1947 the replacement tire 
business had become highly concentrated among the re¬ 
maining 21 sellers, the seven largest manufacturers doing 
86.3% of the total business, the seven next largest doing 

II. 1%, and the seven smallest doing 2.6%. 

That the differentials on the greater quantities, which 
are rendered promotive of monopoly among the purchasers 
of such quantities by the fewness of such purchasers, are 
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also, by the same token, rendered promotive of monopoly 
among sellers is shown by the fact that snch monopolistic 
concentration among sellers increases as the size of the 
purchasers increases. This is revealed by the following 
table which shows the percentage of business in each 
volume bracket which is done by the seven largest, the 
seven next largest, and the seven smallest manufacturers: 

Percent of Business Done In 
Purchasers Purchases Bracket by: 

Percent Percent 7 7 7 

in in Largest Next Largest Smallest 

Bracket Bracket Bracket Mfrs. Mfrs. Mfrs. 


(1) 

$8,027 

52.4 

84.2 

12.0 

3.8 

(2) 

L842 • 

18.7 

85.1 

12.7 

2.2 

(3) 

.108 

8.5 

86.4 

13.2 

.4 

(4) 

.019 

10.1 

88.0 

10.0 

2.0 

(5) 

.004 

10.3 

97.3 

2.7 

.0 

All Brackets 
Total 

100.000 

100.0 

86.3 

11.1 

100 

2.6 


From the above it appears that the seven largest manu¬ 
facturers do 84.2% of the business with the smallest pur¬ 
chasers in the first volume bracket and an increasing per¬ 
centage as the size of the volume brackets increases until 
they do almost all (97.3%) of the business with the largest 
purchasers in the fifth volume bracket. Substantially the 
contrary relationship exists between the seven smallest 
manufacturers and the purchasers in the five volume 
brackets. The seven intermediate manufacturers are in 
an intermediate position, doing an increasing percentage of 
business through the first three volume brackets only, with 
a quite noticeable decline in the fourth volume bracket 
followed by a very sharp reduction in the fifth and largest 

Although other factors may be and probably are in¬ 
volved, the inability of smaller manufacturers to par¬ 
ticipate or to participate more than they do in the busi¬ 
ness of purchasers in greater quantities is directly re¬ 
lated to price. Thus the differentials on the greater quan¬ 
tities to the few available purchasers thereof is causally 
connected with the concentration of business in the hands 
of the larger manufacturers and with the decline in the 
number of manufacturers. It is very probable that this 
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process continued even during the course of this proceed¬ 
ing subsequent to 1947. From information before the 
Commission, it is warranted in believing that since 1947 
two of the largest manufacturers were able to take away 
from a smaller manufacturer on a basis which directly 
or indirectly involved a lower price such a significant 
volume of business with a purchaser in greater quantities 
that the effect may be to threaten, within the foreseeable 
future, the continued independent existence of the smaller 
manufacturer. Similarly, the Commission is warranted 
in believing that since 1947 some of the smaller of the 
twenty-one manufacturers, perhaps as many as four, 
ceased to function or to function independently, and that 
at least some of the latter have become affiliated with one 
or more of the larger manufacturers. 

An affinity between sellers and purchasers based on 
size, such as exists in the replacement tire industry, has 
been aptly described by some economists as a “bilateral 
oligopoly,” which is a reciprocal relationship between a 
few large sellers and a few large purchasers operating 
to dominate the market for their mutual benefit and to 
the injury or destruction of the smaller sellers, the smaller 
purchasers, and the competitive system. 

2 . 

Statement with Respect to Second Finding 

The principle of the quantity-limit proviso is that 
economies of mere size do not justify the risk of mono¬ 
poly*, and its function is to avoid that risk by preventing 
such economies from being reflected in price. It performs 
its function by limiting to a quantity fixed by the Com¬ 
mission the applicability of the cost justification proviso 
which states that price differentials are permitted which 
make only due allowance for differences in cost of manu¬ 
facture, sale, or delivery resulting from differing methods 
or quantities in which commodities are sold and delivered. 
With a quantity limit in effect, differences in cost under 
the cost-justification proviso must and can only be used to 

« H. R. Rep. 2287, 74th Cong., 2d Sess., March, 1936. “ 


support & price for a quantity smaller than the limit 
which is higher than a seller’s price for the quantity 
fixed as the limit; but such cost differences cannot be 
used to support a price for a quantity greater than the 
limit which is lower than a seller’s price for the quantity 
established by the limit 

As legislative history shows,* the Interstate Commerce 
Commission has long applied the same principle to per¬ 
form the same function. That Commission has prevented 
unjust discrimination against the many smaller merchants 
and promotion of monopoly among title few larger ones 
by refusing to sanction cost-justified rate differentials on 
quantities not within the scope of fairly small scale 
business. 

Such a quantity has never been stated as a volume of 
shipments over a period of time. 10 The Interstate Com¬ 
merce Commission has repeatedly held that such volume 
rates are in the nature of discounts in favor of large ship¬ 
pers and consignees and has rejected them because the 
quantity named would be arbitrary in any case. 11 

The quantity upon which the lowest rate may be charged 
has consistently been stated in terms of a single shipment. 
In the case of railroad transportation, this has typically 
been a single carload. 11 While economies accruing on a 

multiple-carload shipment are greater than those on a 
single carload, cost-justified rate differentials on multiple- 
carload shipments have been rejected (except where 
necessary to coordinate different modes of transporta¬ 
tion) 11 because of their tendency to promote monopoly 

.. * H. R. Rep. 2287, 74th Cong., 2d Sees., March, 1936; Sen. Rep. 1502, 
74th Cong., 2d Seas., February, 1986. 

io The Providence Coal Company v. The Providence and Worcester 
Railroad Co., 1 I.C.C. 107 (1887; Books, Drugs, and Cotton Goods from 
New York to Chicago, 256 LC.C. 85 (1943). 

n Forwarder Rates Conditioned Upon Aggregates of Tonnage, West¬ 
ern Freight Association, 264 LC.C. 225, 233 (1945). ' ;' 

«Anaconda Copper Mining Company v. Chicago & Erie Railroad 
Company, 19 LC.C. 592 (1910); Sharfman, The Interstate Commerce 
Comtnlaaion (1986), VoL m-B, pp. 406-407. 

i* Molasses from New Orleans, La., to Peoria and Pekin, UL, 285 
LC.C. 485 (19»). 
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in the hands of the relative few able to deal in multiple 
carloads. On the other hand, because of the increased 
number of patrons who usually can buy and sell in carloads, 
the obvious and substantial economies accruing on a 
single carload as compared to a less-than-carload ship¬ 
ment can be reflected in a rate differential with only a 
slight tendency to concentrate business. 14 Where the usual 
situation does not exist and only a relative few can deal 
in a carload, the Interstate Commerce Commission has 
insisted that all quantities move at the same rate. 18 

i > 

The tire industry has designated 20,000 pounds as a 
carload quantity, and as such it has been the basis of a 
carload discount In finding that the carload quantity of 
20,000 pounds ordered at one time for delivery at one 
time (rather than some annual dollar volume of pur¬ 
chases less than $600,000) is reasonably the maximum 
quantity as to which there will be a sufficient number of 
available purchasers in addition to the objectionable few 
of 63 so as not to render the maximum differential justi¬ 
fied by savings in cost unjustly discriminatory or pro- 
motive of monopoly, the Commission has applied the 
principle of the quantity-limit proviso as the Interstate 
Commerce Commission has applied the same principle to 
accomplish the same purpose. 

The judgment of this Commission, like that of the In¬ 
terstate Commerce Commission, is that discounts based 
on volume of transactions over a period of time are arbit¬ 
rary and that those based on single transactions are not. 1 * 

Moreover, in recent litigation involving price discrimina¬ 
tion under Section 2 of the Clayton Act, it has been 
judicially recognized that volume discounts reduce costs 
to purchasers on a basis which is ultimately their size 
whereas the incidence of a carload discount is not arbi¬ 
trarily determined by the size of the purchasers but 

at 497. 

Planters’ Compress Company r. Cleveland. Cincinnati, Chicago 4b 
St. Loots Railway Company, et aL, 11 LC.C. 882 (1906). 

14 See, tor example: In the Matter of H. C. Brill Co^ Inc., 26 F.T.C. 
666. (1988); In the Matter of Simmons Company, 89 F.T.C. 727 (1988). 


depends upon, an obvious difference in handling, and de¬ 
livery costs, with it being “not merely probable” but 
• ‘almost inevitable” that volume discounts would ac¬ 
celerate the trend of the larger purchasers towards 
monopoly and the smaller towards extinction.”. In addi¬ 
tion, cumulative volume discounts have a substantial 
tendency to eliminate competition and promote monopoly 
among sellers by causing purchasers to buy all of their 
requirements from only one seller. 1 * 

A multiple-carload quantity is rejected as a limit under 
the quantity-limit proviso for the same reason that it is 
rejected as a limit for freight rate differentials. As has 
been pointed out above, multiple-carload rates have not 
been authorized because they are rendered unjustly dis¬ 
criminatory and promotive of monopoly by the fewness 
of available shippers and consignees of multiple carloads. 
It should follow from that alone that a price differential 
on such a quantity is obnoxious for the same reason. That 
available purchasers of multiple-carloads are objection¬ 
ably few in fact is supported by 1947 data now to be dis¬ 
cussed with respect to the number of available pur¬ 
chasers of a carload quantity of 20,000 pounds. 

These data show that among a representative group of 
dealers with annual dollar volumes ranging up to about 
$350,000, the number of carload purchasers and the num¬ 
ber of carloads, as a percentage of volume, bought by 
them varied directly with volume. While substantially all 
carloads were bought by dealers with annual volumes in 
excess of $35,000, all of them within that group did not 
buy in carloads and all carload purchasers among them did 
not buy all of their requirements in carloads. Only about 
5% of the dealers with volumes from $35,000 to $100,000 

it Federal Trade Commission ▼. Morton Salt Company, S34 U.S. 87, 
60-81 (1948). * ----- 

i*In the Matter of Simmons Company, 29F.T.C. 727. 742 (1939). 


bought carloads, whereas about 25% of those with volumes 
over $100,000 did so. The percentages of volume bought 
in carloads by the carload purchasers in the $35,000 to 
$100,000 bracket increased from about 25% at the bottom 
to about 40% at the top. The same percentages for the 
$100,000 to $350,000 bracket ranged from about 50% at the 
bottom to about 75% at the top. More than 93% of all 
carloads going to the group were bought by the carload 
purchasers with volumes over $100,000. 

These data cannot properly be, and are not, considered 
as precisely revealing in facts as to the actual number of 
carload purchasers and purchases in 1947 or as a basis 
for precisely forecasting what such facts will be with a 
20,000 pound quantity limit in effect They do, however, 
strongly support broad inferences which the Commission 
makes. It is inferred that all of the few purchasers with 
annual volumes of $600,000 and over should be able to 
buy all or substantially all of their requirements in car¬ 
load lots of 20,000 pounds, and that they alone could buy 
in multiple-carload quantities in any substantial degree. 
It is also inferred that the overwhelming majority of addi¬ 
tional carload purchases will be made by some but 
substantially less than all of the purchasers with annual 
volumes between $100,000 and $600,000. 

It being necessary to have as available purchasers of the 
quantity fixed by the limit some of those with annual 
volumes in the $100,000 to $600,000 bracket so as to 
eliminate the objectionable fewness, the quantity estab¬ 
lished by the rule determines how many there should be, 
not precisely by naming an annual volume somewhere 
between $100,000 and $600,000 that would be arbitrary 
in its inclusion and exclusion, but flexibly by establishing 
the quantity ordered at one time for delivery at one time 
which is not beyond reach of purchasers generally in that 
volume bracket and as to which there are obvious savings 
in handling and delivery costs. 

The fact that relatively few purchasers with annual 
dollar volumes between $35,000 and $100,000, mostly those 
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with volumes approaching the larger figure, will also be 
available as purchasers of 20,000 pound carload quantities 
does not increase the number of available purchasers 
thereof sufficiently to justify eliminating them by the 
only device that would do so with more exactness. For it 
could only be so done by fixing an annual dollar volume of 
$100,000 as the limit, and this would arbitrarily exclude 
all purchasers of smaller volumes even though they pur¬ 
chased in the cost-saving carload quantity and would 
arbitrarily include all purchasers of greater volumes even 
though they did not The relative certainty that almost 
none of the purchasers with annual volumes less than 
about $35,000, numbering about 32,000 and constituting 
about two-thirds of the total, will be available as pur¬ 
chasers in 20,000 pound lots makes it clear the carload 
quantity is not too large. 


3. 

Statement with Respect to Third Finding 

Just as the Clayton Act was shown by the Commission 
in the Goodyear tire case 1B to require the cost proviso of 
the amending Robinson-Patman Act to close the loophole 
with respect to the necessity for justification on a cost 
basis of all differentials, so the cost-justification proviso 
of the Robinson-Patman Act has been shown by the Com¬ 
mission in the United States Rubber tire case 20 and in 


this proceeding to require the issuance of a quantity limit 
to dose the loophole with respect to differentials which 
adversely affect competition in the manner specified by 
the quantity-limit proviso. Both of those cases attempted 
to prevent the development of the conditions which now 
prevail with respect to price discrimination in the replace- 


19 In the Matter of The Goodyear Tire & Rubber Company, 22 F.T.C. 
232 (1936); Goodyear Tire & Rubber Co. v. Federal Trade Commission. 
92 F. (2d) 677 (C.CA. 6, 1937); Federal Trade Commission ▼. Goodyear 
Tire & Rubber Co.. 304 U.S. 267 (1938); Goodyear Tire & Rubber Co. 

Federal Trade Commission. 101 F. (2d) 620 (C.C_A_ 6. 1939); cert, 
denied Federal Trade Commission v. Goodyear Tire & Rubber Co, 308 
UA 667 (1988). r - • 

Min the Matter of United States Rubber Company, et al» 28 F.T.C. 
1489 (1939). 
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ment tire industry. The Goodyear case failed because the 
unamended statute permitted any price differentials so 
long as different quantities were involved, regardless 
of their adverse effect upon competition. The United 
States Rubber case has been relatively ineffectual because, 
in the absence of a quantity limit, the amended statute 
permits price differentials on greater quantities which are 
rendered unjustly discriminatory and promotive of mono¬ 
poly by the fewness of available purchasers of such 
quantities so long as they are substantially justified by 
differences in cost The sponsor of the Robinson-Patman 
Act in the Senate cited the factual pattern in the Good¬ 
year case as necessitating the enactment of the quantity- 
limit proviso.” It did. 

Unless the Clayton Act as amended by the Robinson- 
Patman Act is implemented by this quantity-limit rule, it 
is relatively certain that the conditions with respect to 
price discrimination which now prevail and which began 
to develop as early as 1926 in the replacement tire in¬ 
dustry will continue and worsen. With the rule in effect, 
such may not be the case and the contrary may happen. 
In any event the capacity of the Act should be exhausted 
in an attempt to remedy the eviL This will be accom¬ 
plished by the promulgation of the rule and, if necessary, 
the institution of proceedings to enforce it under com¬ 
plaints against sellers, purchasers, or both, charging 
violation of Section 2 as implemented by it 

By the Commission. 

SEAL 

D. C. Daniel, 

Secretary. 

ISSUED: December 13, 1951 


u Remarks of Senator Robinson. 80 Gong. Roc. 6429 (April 80, 1986). 
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not on account of different methods of sale 
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D. The complaint alleges that the Com¬ 
mission has already determined that the lower 
prices paid by Wards are injurious to com¬ 
petition between Wards and its competitors. 11 
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The Commission’s brief seeks to sustain the dismissal of 
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Ward’s complaint by the District Court on three grounds: 

1. The Commission’s main argument is that the 
complaint fails to allege all of the facts necessary to 
show that the Quantity-limit Rule would necessarily 
operate to render illegal the prices Wards pays for its 
tires. 
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2. As a corollary to its main argument, the Com- 
! mission argues that the complaint does not allege 

an actual controversy, but merely seeks an advisory 
opinion. 

3. Finally, the Co mmi ssion contends that Wards 
has an adequate remedy at law by way of an action 
against its suppliers for breach of contract. 

Each of these three lines of argument is fallacious, and 
must be rejected. 

The complaint alleges all of the facts necessary to show 
that the Quantity-Limit Buie, as interpreted by the Com- 
i mission, applies to Wards’ prices and would operate to 
render Wards’ prices illegal under the statute. Each 
fact necessary to bring Wards’ prices within the prohibi¬ 
tion of the statute, as implemented by the Buie, is either 
expressly alleged in the complaint or is shown by the 
complaint already to have been determined by the Com¬ 
mission. 

The complaint alleges that Wards purchases tires in in¬ 
terstate commerce, that Wards purchases tires in quanti¬ 
ties in excess of 20,000 pounds, and that the prices paid 
by Wards are lower than the prices paid by others who 
purchase in quantities of 20,000 pounds or less. The 
complaint shows the Commission’s findings that Wards’ 
lower prices are solely on account of quantity, and that 
the lower prices paid by Wards are injurious to competi¬ 
tion. These are the facts, and the only facts, necessary to 
bring Wards’ prices within the operation of the Bole. 

f 

** i 
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The fallacy of the Commission’s argument that the 
effect, if any, of the Rule on Wards’ prices depends upon 
future administrative proceedings and adjudications lies 
in the Commission’s ignoring the express findings it al¬ 
ready has made in the proceedings complained of. The 
findings which the Commission has made foretell, and 
would control, the result of any future enforcement pro¬ 
ceedings before the Commission. 

The complaint alleges an actual controversy. All of the 
facts required to show that the Rule, as interpreted by the 
Commission, would necessarily operate to destroy Wards’ 
contracts for the purchase of tires are alleged. Wards’ 
claim is based upon a real, immediate, and direct threat to 
its contracts and to its established business as a tire * 
merchandiser. . 

Any legal remedy for breach of contract which Wards 
might, at some future time, have against its suppliers 
would be grossly inadequate to protect Wards’ substantial 
property rights in its tire business. 
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ARGUMENT. 

L 

The complaint alleges all of the facts required to show 
that the quantity-limit rule, as interpreted by the com¬ 
mission, is applicable to the prices Wards pays for its tires 
and would operate to render those prices illegal. 

The Commission contends that Wards has not alleged 
that it is threatened with any injury because the complaint 
does not allege facts to show that Wards’ prices are in 
violation of the statute, as implemented by the Rule. 
(Comm. Br. 11-16,19, 21-25). 1 

The gist of the Commission's argument is that Wards 
could state a cause of action for judicial review of the 
Rule, only by alleging . 

“facts showing that they are in violation of the pro¬ 
hibition of the Act, that they have no defense other 
than cost justification, and that, because of the Rule, 
they cannot wholly cost justify the discrimination.” 
(Comm. Br. 21). 

The Commission contends that the District Court's dis¬ 
missal must be approved because “None of the complaints 
makes these necessary allegations of fact.” (Comm. Br. 

1 The brief filed by Federal Trade Commission, et al, 
appellees, is cited herein as “Comm. Br.” 

The Joint Appendix filed by appellants in the cases num¬ 
bered 11644 to 11662 in this Court is cited as “J. A.” 
The Supplemental Appendix, printed at the end of the 

Wards' original brief, is cited herein as “Supp. App.” 

* 



21), and “None of the appellants contends. that these 
necessary allegations of fact have been made;” (Comm. 
Br. 22). 

What are these “facts” which are necessary to bring 
Wards’ prices within the prohibition of the statute, as 
implemented by the Rule! They are: 

a. That Wards purchases tires in interstate com¬ 
merce. 

b. That Wards pays a lower price for tires than 
the price paid by other buyers who buy tires of like 
grade and quality in smaller quantities from the 
same source. 

c. That Wards’ lower prices are on account of 

quantities in excess of 20,000 pounds purchased at one 
time for delivery at one time; and, conversely, that 
Wards’ prices are not on account of different methods 
of sale or delivery, not on account of changing mar¬ 
ket conditions, and not on account of the seller meet¬ 
ing a competitive price. ' 

d. That Wards is in competition with others in 
selling tires, and that the lower price paid by Wards 
is injurious to such competition. 

The Commission tacitly admits that if the complaint es¬ 
tablishes these four ultimate facts, the complaint 

a. shows that the prices Wards pays for its tires 
violates the statute, as implemented by the Rule; 

b. demonstrates that the Rule complained of would 
of necessity operate to invalidate Wards’ contracts 

_ for the purchase of tires and to imperil or destroy 
Wards’ entire business as a merchandiser of tires and 
tubes; 
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c. alleges an actual and justiciable case and con¬ 
troversy between Wards and the Commission; and 

d. alleges a “reasonably anticipated irreparable 
injury” of the type found sufficient to warrant judicial 
review in Columbia Broadcasting System v. United 
States , 316 TJ. S. 407, 419 (1942). 

The facts necessary to bring Wards’ prices within the 
prohibition of the statute, as implemented by the Rule, 
and thus to require judicial review of the challenged Rule 
to save Wards from irreparable injury, may be shown in 
either of two ways. Either the complaint may allege the 
fact, or the complaint may allege that the Commission has 
already considered and announced a determination of the 
fact so as to make any further adjudication by the Com¬ 
mission a matter of “form rather than.substance,” 

as in Columbia Broadcasting System vs. United States , 
316 U. S. 407, 419 (1942). We propose to show that the 
complaint, in one or the other of these two ways, alleges 
every fact necessary to ‘bring Wards’ prices within the 
prohibition of the statute, as implemented by the Rule. 

A. The Complaint Alleges That Wards Buys Its 

Tires In Interstate Commerce. 

% > 

The complaint shows that Wards receives large ship¬ 
ments of replacement tires and tubes which are shipped 
to it in interstate commerce. ... Such shipments were and 
are made to Wards’ branches located in substantially all 
of the states of the United States and were and are shipped 
from plants of the United States Rubber Company lo- 
eated at Chicopee Falls, Massachusetts, Detroit, Michigan, 
Indianapolis, Indiana, Eau Claire, Wisconsin, and Los An- 


/ 



geles, California; from Mansfield Tire and Bobber Com- - 
pany at Mansfield, Ohio; from Gates Bobber Company at 
Denver, Colorado; and from Carlisle Tire and Bobber 
Company at Carlisle, Pennsylvania. ... sales are made 
from Wards’ branches to customers located in all states of 
the United States.” (Exhibit “C” to Complaint, J. A. 

201-202). • - . : V‘ 

B. The Complaint Alleges That Wards Pays A 
Price For The Tires It Buys In Large Quantities y 
Which Is Lower Than The Price Paid By Others Who 
Purchase Tires Of Like Grade And Quality In Lots Of 

One Carload Or Less. 

' ' • ’ • * *' 

The complaint expressly alleges that “The cost to plain¬ 
tiff of the replacement tires and tubes which it sells is ' 
less than the average cost of replacement tires and tabes 
to purchasers who purchase them in lots of one carload 
or less.” (J. A. 183). Exhibit “E” to the Complaint 
(Supp. App. 36) shows that the Commission has already 
found that Wards’ prices on passenger tires are 30.5%, : 
and on truck tires 38.5%, less than the prices paid by 
those who purchase in the smallest quantities.* 

The only necessary fact which the complaint does not 
expressly allege is that the tires which Wards buys and: 
the tires which others purchase in smaller quantities at 
higher prices are of “like grade and quality.” - The con- ! 
plaint does state, however, that Wards’ cost of replaced 

* Since Wards’ purchases have exceeded $40,000,000 per 
year (J. A. 201), Wards is in the Commission’e Volume 
Bracket Number 5 (Supp. App. 35). The Commission’s < 
second table on page 36 of Wards’ Supplemental Appendix . 
(Exhibit “E” to the Complaint) shows the differentials of 
30.5% and38.5%, respectively.* ' ' v . .,; • 

' *■ :V . '• ■ . • • . - - v 


tty? 


■ ' ' , - ‘ , • •• > V " .: • V;- ; : , 

L ' - ••• , ■ , ' . . 
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ment tires and tubes “is less than the average cost of 
such replacement tires and tubes to purchasers who pur¬ 
chase such replacement tires and tubes . . .in lots of one 
carload or less.” (J. A. 201). (Emphasis added.) We sub¬ 
mit that the word “such” in the above quotation clearly 
implies that the tires sold to Wards in larger quantities 
and the tires sold to others in smaller quantities are of 
like grade and quality. If the fact of like grade and 
quality is not inferred, the express allegations concerning 
the difference in price are rendered meaningless. In fact, 
the entire quantity-limit proceedings of the Commission 
would be pointless if the tires sold under the “negotiated 
cost-plus contracts entered into between manufacturers 
and the few large so-called mass distributors” and the 
tires sold in smaller quantities “to dealers under quantity- 
discount schedules,” as found by the Commission (Supp. 
App. 36), were not of like grade and quality. In this re¬ 
gard we respectfully refer the Court to the authorities 
cited at pages 9 and 10 of Wards’ original brief, which 
establish that a complaint, when considered on a motion 
to dismiss is to 4 4 be viewed in the light most favorable 
to the plaintiff,” and tested 44 by the reasonable inferences 
which can be drawn” from the allegations. 

We further refer to the rule that a complaint should 
be dismissed only where 4 4 it appears to a certainty that 
the plaintiff would be entitled to no relief under any state 
of facts which could be proved •••” (Wards’ original 
brief 10). There is nothing in the record to indicate that 
the tires purchased by Wards are not of like grade and 
quality with the tires purchased by others from the same 
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sonrce at higher prices. Therefore, if this fact cannot 
reasonably be inferred, Wards should be granted leave . 
to amend and to supply an express allegation of this fact 
C. The Complaint Alleges That The Commission Has 
Already Determined That The Lower Prices Paid By 
Wards Are On Account of Quantities In Excess Of 
20,000 Pounds And Not On Accownt of Different 
Methods of Sale Or Delivery , Or Any Other Condition 
Which Would Justify The Price Differential Under 
The Statute. 

Wards does not allege that the lower prices paid by it 
are on account of larger quantities. Wards believes that 
its prices, as distinguished from the prices charged to 
smaller dealers, result from different “methods-” of sale 
and delivery rather than from different “quantities.” 

The Commission repeatedly argues in its brief that the 
complaint must be dismissed because it does not allege 
that the lower prices paid by Wards are solely on account 
of quantity and because the complaint does not allege facts 
to negative the possibility that the lower prices are on 
account of differing methods, or changing market condi¬ 
tions, or the equally low price of a competitor of the 
seller. The Commission, at page 25 of its brief, emphasizes 
the fact that Wards not only does not allege that its prices 
result from large quantities but, to the contrary, alleges 
that the prices it pays are not on account of quantity. 

The allegations, which the Commission complains are 
lacking, are supplied by the Commission’s own findings, 
which have been attached to Wards’ complaint as Ex¬ 
hibit “E” (JJL 208; Supp. App. 33). 

v ' ' 
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v As developed at pages 13 to 17 of Wards- original 
... brief, the complaint alleges and specifically sets forth the 
Commission’s findings that the prices paid by “the few 
large so-called mass distributors,” such as Wards, under 
cost-plus contracts, “are in fact on account of quantity” 
(Supp. App. 36). (Emphasis added). 

The Commission argues that “The applicability of the 
Buie is dependent upon future administrative or judicial 
determinations.” (Comm. Br. 16). The Commission argues, 
in other words, that the Quantity-Limit Buie cannot be¬ 
come effective with respect to Wards’ prices until it is 
determined in a future proceeding that Wards’ prices 
result only from the quantities in which Wards buys, and 
do not result from other conditions which would afford a 
defense under the statute, such as different methods of 
sale and delivery or the seller’s meeting the price of a 
competitor. The Commission’s argument is hypocritical 
and must be rejected because the Commission has already 
found that “There is * * * no basis for any contention that 
the greater differentials under cost-plus contracts in this 
proceeding are not on account of quantity • • •” (Exhibit 
“E” to Complaint, Supp. App. 38). (Emphasis added). 
In view of these findings, no further adjudication is re¬ 
quired, so far as the Commission is concerned, to deter¬ 
mine that Wards’ prices are on account of quantity, and 
only on account of quantity. There is no longer any real¬ 
istic opportunity for Wards to defend its prices before the 
Commission on any ground other than quantity—such as 
differing methods of sale, changing market conditions, or 
an equally low price offered by* a competitor of the seller. 

• r 


The Commission’s argument of the theoretical ri^rt to 
raise these other defenses in future administrative pro¬ 
ceedings not only ignores hot actually defies the findings 
which the Commission itself made after a five-year investi¬ 
gation. As Justice Douglas said in Ashbacher Radio Co. 
v. F. C. C., 326 XJ.S. 327, 332 (1945): ' ' - : • 

: “Legal theory is one thing. But the practicalities 
are different.” 

' * . * „ v » 

Wards’ theoretical right, in future proceedings before the 
Commission, to defend its prices on any ground other than 
cost justification because of quantity is without substance. 
Since the Commission has already expressly found that 
“there is no basis” for any contention that the price 
differentials “are not on account of quantity”, the Com¬ 
mission has necessarily'concluded that “there is.no bams” 
for any justification from different methods of sale, no 
basis for any justification from changing market condi- 
tions, and no basis for any justification to meet a com¬ 
petitive price. If quantity is the only basis, there can be 
no other. 

D. The Complaint Alleges That The Commission 
Has Already Determined That The Lower Prices Paid 
By Wards Are Injurious To Competition Between 
Wards and Its Competitors. , - • 

Wards does not allege that the prices paid by it are un¬ 
justly discriminatory or promotive , of monopoly. ' Wards 

does not believe that its prices have the injurious effect 

. *■ * * * « 

prohibited by the statute. : 

, “• • . . 

.Again, however, these allegations are supplied by the 
Commission’s own findings. \ • ■ ‘ v * 
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The complaint alleges the Commission’s express finding 

* *'■ * \ 

that the prices paid by large distributors such as Wards - 
are “unjustly discriminatory against purchasers in smaller 
quantities and promotive of monopoly in the lines of com¬ 
merce in which the sellers and purchasers, respectively, are 
engaged.” (Supp. App. 33). Speaking .of the differentials 
granted to Wards and 62 other purchasers, the Commis¬ 
sion stated: 

“The magnitude of such differentials is shown by 
the fact that a larger purchaser with a differential 
of 30% can profitably resell tires at a price about the 
same as the smallest purchasers pay for them. Under 
these circumstances such differentials must, inevitably, 
have a tendency to destroy the business of the many 
smaller purchasers; and they are, therefore, neces¬ 
sarily rendered unjustly discriminatory within the 
meaning of the statute_.’’(Supp. App. 38-39). 

In view of this finding, the Commission cannot now be 
heard to argue, as it attempts to argue in its brief, that 
whether Wards’ prices have the injurious effect prohibited 
by the statute is an open question with the Commission, 
determination of which is dependent on future administra¬ 
tive adjudication. 

Neither can there be any question concerning the legal 

sufficiency of the Commission’s finding, if the finding is 

« 

supported by evidence, that Wards’ prices have the in¬ 
jurious effect on competition prohibited by the statute. 
The Supreme Court has held that little, if anything, more' 
than a mere showing of a price differential is sufficient 
to establish the prohibited effect: 


J 
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“The statute requires no more than that the effect 
of the prohibited price discriminations ‘may be sub¬ 
stantially to lessen competition ... or to injure, de¬ 
stroy, or prevent competition.’ After a careful con¬ 
sideration of this provision of the Robinson-Patman 
Act, we have said that ‘the statute does not require 
that the discrimination must in fact have harmed 
competition, but only that there is a reasonable pos¬ 
sibility that they may have such an effect’ . Corn 
Products v. Fed. Trade Comm., 324 TJ.S. 726, 742. 
Here the Commission found what would appear to be 
obvious, that the competitive opportunities of certain 
merchants were injured when they had to pay respond¬ 
ent substantially more for their goods than their com¬ 
petitors had to pay. The findings are adequate.” 

Fed. Trade Comm. v. Morton Salt Co., 334 U.S. 37, 
46-47 (1948). 

So far as the Commission is concerned, it has already 
made its determination of this issue as well as the issue 
of quantity, discussed in the preceding section of this brief. 
The Commission has determined that the lower prices 
paid by Wards are solely on account of quantity, and that 
these prices have the injurious effect prohibited by the 
statute. The findings already made and published by the 
Commission would control, and are determinative of, any 
future adjudications by the Commission. 

The Commission’s argument that review of the Rule 
must await an enforcement proceeding, a proceeding which 
would be controlled by the findings already made by the 
Commission, must be rejected. The Commission having 
already determined the issues which could be raised in 

» 

*\ 

* 

• ? k 

J 
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any future enforcement proceeding, the Commission’s 
adjudication in such a proceeding would be only a matter 
of form. The Supreme Court rejected a similar argument 
in the Columbia Broadcasting case as “an argument ad¬ 
dressed to the form rather than the substance.” Column 
bia Broadcasting System v. United States, 316 U.S. 407, 
419 (1942) Cf. Ashbacher Radio Co. v. F.C.C., 326 XJ.S. 
327 (1945). 

H 

The complaint alleges an actual controversy. 

The Commission, as a corollary of its main argument 
that the complaint does not allege facts to show that 
Wards’ prices are in violation of the statute, as imple¬ 
mented by the Rule, contends that the complaint should 
be dismissed because it seeks an advisory opinion. The 
Commission relies on United Public Worlcers v. Mitchell, 
330 U.S. 75 (1947), and argues that: 

“All of the appellants . . . are, therefore, in the 
same position as were the unsuccessful plaintiffs in 
United Public Workers v. Mitchell, swpra, 330 U.S. 
at 88-91.” (Comm. Br. 24). 

A brief analysis of the facts of the United Public 
Workers case, and of this case, clearly demonstrates the 
falsity of this conclusion. 

The United Public Workers case was one to enjoin en¬ 
forcement of the provision of the Hatch Act which forbids 
certain employees of the Federal Government to take an 
active part in political management or political cam¬ 
paigns. The plaintiffs, by their complaint and affidavits. 
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declared “a desire to act contrary to the rule against 
political activity’* but did not declare that the rale had 
been violated. 330 TJ.S. at p. 88. The Court noted that the 
plaintiffs “want to engage in ‘political management and 
political campaigns,’ to persuade others to follow appel¬ 
lants’ views by discussion, speeches, articles and other 
acts reasonably designed to secure the selection of appel¬ 
lants’ political choices.” 330 TJ.S. at p. 89. The Court 
said (330 U.S. at p. 90): 

“We can only speculate as to the kinds of political 
activity the appellants desire to engage in or as to 
the contents of their proposed public statements or 
the circumstances of their publication.” 

The Court concluded that, since the complaint was founded 

t 

merely upon a desire of plaintiffs to pursue a general 
course of action in the future, and was not based upon the 
specific facts of action taken, the complaint did not pre¬ 
sent a justiciable case or controversy. The complaint was 
dismissed as an attempt to obtain an advisory opinion. 

• i 

• » 

Ward’s situation is substantially different than that of 
the unsuccessful plaintiffs in the United Public Workers > 

case. 

Wards does not come into court alleging a desire to 
engage in a new line of business, and asking the court to 
declare the Quantity-Limit Rule invalid so that Wards ^ 

x.\ 

may fulfill its desire. Wards does not allege a desire to 
purchase tires at certain prices and ask the court to deter- 
mine in advance whether such prices would be legal under 
the statute, as restricted by the Rule. Wards does not ask 





the court to review and set aside the Buie so that Wards 
may engage in some course of conduct or some line of 
business which it desires to, but presently does not, pur¬ 
sue. 

Wards’ complaint, unlike the complaint in the United 
Public Workers case, is based upon facts and reality. 
Wards is engaged in the sale of tires and tubes through¬ 
out the United States. Wards has developed its market 
for the sale of tires over a period of thirty-five years. 
(J.A. 183). Wards’ tire business has amounted to over 
$40,000,000 per year (J.A. 201), and Wards is one of the 
two largest purchasers of tires in the country. 3 Wards 
has an established business of substantial volume, and 
valuable contracts for the purchase of tires, which it seeks 
to protect from destruction by a Buie which, for the pur¬ 
pose of this appeal, the Commission admits to be arbi¬ 
trary, capricious, illegal, and invalid. 

There is nothing speculative or conjectural about what 
Wards does, as there was with respect to what the plain¬ 
tiffs desired to do, but had not done, in the United Public 
Workers case. The Commission’s argument that Wards 
is “in the same position as were the unsuccessful plain¬ 
tiffs in United Public Workers v. Mitchell” must be 
rejected. 

3 The complaint alleges Wards “is one of the largest” 
tire dealers in the United States. (JA. 183). The Com¬ 
mission found there were only two purchasers who pur¬ 
chase in excess of $25,000,000 per year. (Supp. App. 36). 
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m. 

Wards has no adequate remedy at law. 

The Commission discusses the various means provided 
for enforcing the statute and argues that any defendant 
in an enforcement proceeding involving application of the 
Rule could challenge the validity of the Rule in that 
proceeding. 

As developed in Wards’ original brief, at pages 27 to 
0 

29, Wards as a buyer of tires would be deprived of this 
opportunity if the manufacturers who sell to Wards com¬ 
ply with the Rule as interpreted by the Commission and 
refuse to sell tires to Wards at cost-plus prices. 

The Commission recognizes that Wards would be de¬ 
prived of any opportunity to challenge the Rule in an 
enforcement proceeding by the manufacturers’ refusing 
to sell tires to Wards at the prices called for by its cost- 
plus contracts. The Commission argues, however, that 
‘‘no seller can deprive any contract buyer of an oppor¬ 
tunity to challenge the validity of the Rule”, because the 
buyer could sue the seller for breach of contract and test 
the validity of the Rule in that case. (Comm. Br. 29). 

The “opportunity” suggested by the Commission for 
challenging the validity of the Rule at law is wholly in¬ 
adequate. 

Defenses which might be raised in answer to an action 
by Wards, for a breach of contract which has not yet 
occurred, are not within the control of either Wards or 
the Commission, and cannot be determined in this pro- 
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ceeding between them. M. hypothetical remedies fall 
far short of that certain relief to which an aggrieved 
party is entitled. 

“It is a settled principle of equity jurisprudence 
that, if the remedy at law be doubtful, a court of 
equity will not decline cognizance of the suit. • • • 
Where equity can give relief plaintiff ought not to be 
compelled to speculate upon the chance of his ob¬ 
taining relief at law.” 

Davis v. Wdkelee, 156 U.S. 680, 688 (1895). ' 

Furthermore, even if we assume that in an action by 
Wards against its suppliers for breach of contract the 
defendants would plead the Buie as their only defense to 
the action, Wards’ remedy would still be grossly inade¬ 
quate. 

In the first place, the injury would be irreparable before 
final judgment in a contract action could be obtained. 
Wards has an established $33,000,000 to $40,000,000 per 
year business as a merchandiser of tires and tubes, which 
it has developed over a period of thirty-five years. Wards 
has no facilities for the manufacture of tires. Wards, to 
sustain its business, must buy tires from others who 
manufacture them. (J.A. 201). The tire industry, as shown 
by the Commission’s findings, is composed of over 48,000 
dealers and is highly competitive. (Supp. App. 36). If the 
manufacturers, because of the Buie, should breach their 

i 

contracts and refuse to sell tires to Wards, Wards would, 
almost immediately, be forced out of the tire business. 
(Wards’ original brief 22-24). Any right which Wards 
might have then to sue its sources of supply for breach of 
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contract, and any subsequent adjudication that the Rule 
is invalid, would be most inadequate. The business would 
be gone, and it would take probably another thirty-five 
years to regain it 

The present case, on the other hand, seeks to have the 
% 

Rule set aside before it has caused the threatened injury 
which money damages could not adequately compensate. 

In the second place, the judgment in a contract action 
would not be sufficiently broad to protect all of Wards 7 
rights which are entitled to protection. At the most, 
such an action would decide only that Wards 7 source of 
supply could not justify termination of existing contracts 
for tires and tubes by reason of the Quantity-Limit Rule. 
But Wards 7 source might still refuse to renew the con¬ 
tract on its expiration because of fear of Commission 
action. Wards would lose the prospects of future prof¬ 
itable business relations, not compelled by the current 
contract, but reasonably to be anticipated as a result of 
past experience. Those binding contracts which exist at 
any given time represent but a small part of the value 
of a business as a going concern. The right of parties to 
a fair chance to obtain future business, free from un¬ 
lawful governmental interferences, is a right peculiarly 
within the protection of equity. 

In Columbia Broadcasting System v. United States, 316 
U.S. 407 (1942), Columbia might have sued the individual 
stations for breach of the network contract in the same 
manner and with the same effect as suggested by the Com¬ 
mission with respect to a suit by Wards against its 
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sources of supply. This fact, however, did not deter the 
Supreme Court from granting relief similar to that sought 
by Wards here. 

The Supreme Court has recognized the right of a 
business man to future opportunity, and has utilized the 
equity powers of the court to protect this right, in a 
number of cases. For example, in Pierce v. Society of the 
Sisters, 268 U.S. 510 (1925) the Court, on complaints by 
a parochial and a private school, enjoined enforcement 
of a statute which would have prohibited children from 
attending such schools. The Court, at pages 535-536, said: 

‘ ‘ Generally, it is entirely true, as urged by counsel, 
that no person in any business has such an interest 
in possible customers as to enable him to restrain 
exercise of proper power of the state upon the ground 
that he will be deprived of patronage. But the in¬ 
junctions here sought are not against the exercise of 
any proper power. Appellees asked protection against 
arbitrary, unreasonable, and unlawful interference 
with their patrons and the consequent destruction 
of their business and property. Their interest is 
clear and immediate, within the rule approved in 
Truax v. Raich, 239 U.S. 33, Truax v. Corrigan, 257 
U.S. 312, and Terrace v. Thompson, 263 U.S. 197, 
and many other cases where injuctions have issued 
to protect business enterprises against interference 
with the freedom of patrons or customers. Hitchman 
Coal & Coke Co. v. Mitchell, 245 U.S. 229; Duplex 
Printing Press Co. v. Peering, 254 U.S. 443; Ameri¬ 
can Steel Foundries v. Tri-City Central Trading Coun¬ 
cil, 257 U.S. 184; Nebraska District, etc. v. McKelvie, 
262 U.S. 404; Truax v. Corrigan , supra,, and cases 
there cited.” 
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The legal remedy suggested by the Commission is not 
adequate because it is not as complete, practical and effi¬ 
cient as the equitable remedy sought in the present case. 
The Supreme Court has stated the principle in this way: 

“This court has repeatedly declared in affirmance 
■of the generally accepted proposition that the remedy 
at law, in order to exclude a concurrent remedy at 
equity, must be as complete, as practical and as effi¬ 
cient to the ends of justice and its prompt administra¬ 
tion, as the remedy in equity.” 

Walla Walla v. Walla Walla Water Co., 172 U.S. 1, 
12 (1898). 

In accordance with this principle the Supreme Court has 
held, in a case involving the threatened destruction of a 
retail business, that the “common law* fails “to reach 
the mischief,” and “the remedy in equity could alone 
furnish relief.” Watson v. Sutherland, 72 TJ.S. (5 Wallace) 
74, 79, (1866). 




CONCLUSION. 


The order of the District Court dismissing Wards’ 
complaint should be reversed. 
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